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O TIuternationsl Law

(U) The following discussion addresses the requirersents of international law, as
it pertains to the Armed Forces of the United States, o5 interpreted by the United States.
As will he apparent in other sections of this analysie, other pations and imtemational
bodies may teke & more restrictive view, which may affeet our policy analysis and thus is

considered elsewhere.

A.  The Geneva Conventions

(U) The laws of war contain obligations relevant to the issue of interrogation
techniques and methods. Xt should be noted, however, that it is the position of the U.S.
Gavernment that none of the provisions of'the Gepeva Convention Relative to the
Treatmient of Prisoners of War of August 12, 1949 (Thind Geneva Convertion) apply to
al Qaida detainees because, infer alia, al Qaida is not a High Contracting Party to the
" Convention.' As to the Taliban, the U.8. position is that the provisions of Geneva apply
to our pregent conflict with the Talibam, but that Taliban detainees do not quelify as
prisoners of war under Artlcle 4 of the Geneva Convention.? The Department of Justice
hag epined that the Geneva Convention Relative to the Protection of Civifian Personnel in
time of War (Fourth Genieva Convention) does not apply to unlawfol combatants,

o«
+

B. The 1994 Convention Against Torture
(U) The United States’ primacy obligation concerning forturs md rejated -
ractices derives from the Convention Against Torture and Other Cruel, Intirmen, or

p
" Degrading Treatment ox Punishment (commonly referved to as “the Torture
Convention™). The United States ratified the Convention in 1994, but did so with 2

variety of Reservations and Understandings.

(U) Auticle 1 of the Convention dsfines the term “tosture” for purpose of ths
treaty.® The United States conditiozed its ratification of the treaty on an understandtag

that:

...in order to constitute torhore, an act must be gpecifically intended to
inflict severe phiysical or mental pain or suffering and that mentzl pain or

{U) Articl= T provides: “For the purposes of this Comvention, the torm ‘torture” Tosans any act by whick

severe pain or snfiering, whether physical or mental, is infentionally inflicted on 4 person for sich purposcs
“ a5 obtaining fom hire. or 2 third parzon infornution or & confesston, pmnisiving kim (ot an asthe or z third
person has copmitted or is suspected of baving commiited, or intimidating or coercing himora thid -
person, or for any yerson based on discrimination of any kiud, when such pain or soffering i inflicted by or
at the instigation of or with the consenr or acquicsceniee of 4 pubilis official acting in ex official <spacity. It
does not inclede puin or suffering arising omly from, inheretit in or incidentsl to Jawlul sanctions.”
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suffering refers to prolonged mental harm cansed by or resnlting from. (1),
the intantions infliction or threatened infliction of severe physical pain or
suffering; (2) the administration or application, or threatened
adminisiration ar epplication, of raind altering substances or ather
pracedures caloulated to disrupt profoundly the senses or the persomality;
)the threat that another person will

(3) the threat of ipminemt death; or (4

{mmipently be subjected to Jealh, severs physical pain or suffering, or the
administration ot application of mind altering substances or othex .
procedures calonlated to distupt profoundly the seuses oF personality.?

Article 2 of the Convention requires the Partics to “talee effective logislative,
administrative, judicial and other measures to prevent acts of toziure in any territory
under its jurisdiotion”, The U. 8. Government beljeved existing state mnd fedeval criminal
law was adequate to fulfill this abligetion, and did not ensct implementing legislation.
Article 2 also provides that acts of torture canmot be justificd op, the grounds of exigent, .
circimstances, such as a stats of war or public emergeacy, or on orders from a superior
officer ot public authority.” The United States did not have an Understanding or

Regervation relating to this provision.

Article 3 of the Convention contains an obligation pot o expel, return, or |
extradite a persan to another state where thevears “substantial grounds™ for belisving that
the person would be in danger of being subjected to tortuse. The U, 5. woderstanding
relating to this article is that it only applies “if it is more likely thap not” that the person

would be tortared, .

(U) Undex Asticle 5, the Parties are obligated 10 ostablish jurisdiction oves acts of
torture When cominitted I any teritory noder its jurisgdietion or on board  ship or

aircraft registered in that state, or by its netiommis wherever comumitted. The “spegial

meritime and territorial jurisdiction of the Lnited States” under 18 U.S.C. § 7 satisfies the

U, S. obligation to estsblish Jusisdictivn over totture sommitted in tetritory onder U.S,
jumisdiction or on board a 1J.S. registered ship or girerafl, However, the additionsl
requitemment of Article 5 concerning jurisdiction over acts of tarture by U5, netionals
wyherever committed” needed legislative implementation, Chapter 113C of Title 18 of
the U.S. Code provides federul criminal jurisdiction over an extraterritorial act or

attempted act of torture if the offcaderis a U.S. national, The ststute defines “Sorture”
consistent with the U.S. Understanding on Axticle 1 of the Torfure Convention.

(T1) The' United States is obligated nmder Article 10 of the Convention tb eosure
~ that law enforcement and roilitery persaunel involved in interrogations ar® educated and
informed vegardig the prohibition agaiust fortare. Under Article 11, systematic reviews
of intetrogation rules, methiods, and practices ars also required- o »

TU) 18 US.C. § 2340 trucks thia Jeaguags. For s fthes discuasion of the U.5. understandings and
teservations, ses the nitial Report of the U.S. 1o the TN, Committee Agninst Torture, dated October 13,

1999.
= (1) But sex discussion o the contrary at the Domestie Law section on the necessity defense.
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(U) In addition to torture, the Canvenrion prohibifs crutel, inhuman snd degrading
trestment or punishment within terrifories auder a Party’s jurisdiction (Art 16). Primarily
vecanse the meaning of the term “degrading treatment” was vagne and ambiguous, the
Tnited States imposed 2 Ressrvation on this article to the sffect that it considers ifself
bound only to the extent that such treatzent or punisliment means the cruel, unusual end
tmlmine freatment or punishment probibitediby the 5™, 8%, and 14" Amendments to the
1.5, Constitution (see diseussion inffg, in the Domestic Law section),

() In sum, the obligations under the Torture Convention apply to the
interrogation of unlawil combatant detainess, but the Torture Convention prohibits
torture only as defined in the U.S. Understanding, and prohibits “crusl, mhunan, and
degrading treatment and punishment™ only o the extent of the U.8. Reservation relating

to the US. Constitution.

, (U) An additional treaty to whick the United States is a party is the Intemnations)
Covenaiit on Political and Civil Rights, ratified by the United States in 1952, Articls 7 of

this treaty provides that “No one shall be subjected to tortore or to oel, inhuman oF

degrading treatment or punishment.” The United States’ mification of the Covenant was
subject tn a Reservation that *the United States considers itself bound by Article 7 only to
the extent that cruel, inhumen, or degrading treatment or pumishment means the cruel and
usnsual tregtment or pumishment prohibited by-the Fifth, Bighth, and/or Fourteenth
Amendments to the Constitution of the United States.” Under this treaty, & “Human
Rights Committee" may, with the consent of the Patty in question, congider allegations
that such Party iz not fulfilling its obligetions under the Covenant, The United States has
maintained consistently that the Covensnt does not apply outside the United States or ifs
special maritime and territorial jurisdiction, and that it does not apply to operations of the
military during an futernational armed confiict. '

C.  Customary Inteynational Law

(U) The Department of Justice has concluded that customary international law
caniriot bind the Excontive Branch under the Canstitation, bevause it is not federal 1aw.5
Tn particalar, the Department of Justice has opined that “undles clear Supreme Court

precedent, any presidential decision in the ciarent conflict concemming the detention and
trial of al-Qaida or Taliban militia prisoners wonld constitute a “conirolling” Executive
act that wonld fummediately and completely override any customuary international law”.’

S(T) Memoarandom dated Janmary 22, 2002, Re: Application of Treatias and Lows 12 al-Oaide and Taliban

Deinineey at 32.
7 (1) Memorandpm dated Tamnary 22, 2002, Re: Applicanon of Treaties and Laws 1o al-Datda and Toliban
Detainees at 35; :
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Hf. Domestic Law
A, - Federal Criminal Law

1. Torture Stxtuie )
() 18U.5.C. § 2340 defines as tortire ey "act comriitted by a person acting

under the color of law specifically intended to inflict severe physical or mental pain..."

The intent required iz the intent {o inflict severs phiysicel or mental pain. 18 U.5.C. §

" 23404 requires that the offense occur "outsis the United States”, Jurisdiotion over the

offcuse extendls o eny nationsal of the United Statas or any alleged offender presant in the
United States, mnd could, therefore, reach military members, civilian emplayees of the
{United States, or contractor employeesf The “United States” is defined to include alt’

. ereas under the jurisdiction of the United States, includs g the special maritims ehd

teqritocial jurisdiction (SMTY) of the United States. QMIT is & statutory oreation” that
extends the criminal jurisdiction of the United States for desigpated crires to defined
areas.}® The effect it to grant federal court criminal jurisdiction for the specificalty

identified crimes.

. (U) Guantanamo Bay Naval Station (GTMO) is inchuded within the definition of
the special maritime and territorial jurisdiction. of the United States, and ncoordingly, is
within the United States for puxposes of § 2340, Thus, the Torfure Staiute does ot apply
to the conduct of U.S. persommel at GTMO, That GTMO is within the SMIT of the
United States is manifested by the prosecution of civilian dependents and employees
Tiving in GTMO in Federal District Courts based on SMTY jurisdiction sod Department
of Justice opiniom’’ xnd the clear intention of Congress as reflected in the 2001
amendment to the SMTJ. The USA Patriot Act (2001) amended § 7 to 2dd subsegtion 9,

which provides: . ,
“"With respect to offenses committed by or against a national of the United States
a5 that term is used in secfion 101 of the Jrmigration and Nationality Act—

under the exclusive or concuzrent jurisdiztion of the United States.
W (1)) Several paragraphs of 18 USC E7 axe ralavent tothe issue at hxod. Paragraph 7(8) provides: [SMIT
igehadess) "Axny lands reserved or acquired for the use of the United States, ek rndex the exchusive or
concurrent jurisdiction thereof, or guy plsce...." Paregragh N7) provides: [SMTT includes:] "Aqy plase

3 ant offense byt ov.againe 1 pational of thy United States,” Similarly,
parmpeaphs 7(1) and 7(%) extend SMTJ jurisdiction to, “the high geas, any other walers within ¢he admicalty
snd marisme jusisdiction of the United States and out of ths jurisdiction of oy particular state, #nd. sy
vessel bolonging m whols of in part to the United Stotes..” ad # "y sfrcraft belonping in whole or in
part to the United States .. while such afreraft is in flight over ths bigh Seas, or pver auy other wates within
the adritraley and martioos jurisdiction of the United States mgf out of the juzlsdiction of any particniss

State”,
") 6 Cp.OLC 236 (1982). Th isme was the statos of GTMO oy purpases of @ stacte baymiag slot-
merhines oy "2y 1andl where the United Stafes povernmens exercises exclpsive or concurrent jurisdiction™
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(A) the premises of United States diplomatic, consular, military or other Unjted
States Government missions of enfities in foreign States, including the brildings,
parts of buildings, aod land sppirtensnt or ancillery thereto or nsed for purposes
of maintaiing those missions or entities, irrespective of ownership; and

(B) residences in foreign States and the lapd sppuxtenant or ancillary thersto,
frrespective of ownership, used for purposes of thoge missions or entities ot nsed
by United States personnel assigned to those missions or emtities. -

Nothing in this paragraph shall be deamied to supersede any treaty or international

agreement with which his paragraph conflicts. This parsgrzph does niot zpply

with respect to an offtnse committed by a person described in section 3261(a) of
~ thig title. ;

() Ay person who commits en enumerated offense in 2 location thet is
congidered within the special maritime and territorial jurisdiction is subject 1o the:
jurisdiction of the United States.

(U) Forthe purposes of this discussion, it is agsumed that an interrogation done
for officiul purposes is under “color of law™ aud that detainees are in DOD's enstodyor . -

control. ,

(U) Althongh Section 2340 does not ap‘pb.r to interrogations at GTMO, it would -
apply to 1/.S. operations outside U.S. jurisdiction, such as Afghapistan, The fllowing
analysis is relevant to stich activities. .

" (U) To convict a defendant of torture, the prosecition must establish that: (1) the
torturs pecurred outside the United States; (2) the defendant acted wnder golor of law; (3)

- the vict!m was within the defandant’s custody or physical control; (4) the defendant

. to have acted with specific intent, be must have expressly intended fo

specifically intended to czuse severs physical or mentat pain or snffering and (5) that the
act inflicted severe physival or meatal pain or suffering. See also §. Exeo. Reop. No, 101~
30, at 6 (1990). (“For an act to be “torture,’ it nust. ,.cause severe pain and suffering, and

be intended to cause severe pain and suffering.”)

a, "Speciﬁcally Intended"

(1) To violate Section 23404, the statute requires that severs pain and suffering

raust be inflicted with specific intent. See 18 U.S.C. §2340(1), In ord;gor a defendant
eve the -

forbidden act. See United States v. Carter, 530 U.S. 255, 265 {2000); Black's Law
Dictionary at 814 (7th ed. 1999) (defining specific intent es "[tjbe intent to accomplish.
the precisc criminal act that one is later charged with"). For example, in Rotzdaf v, United
States, 510 11,8, 135, 141 (1994), ihe siatute at i5sue was coushued 1o require that the
defendant act With the "specific intent to coranit the crime™. (Imternal quotation marks -
and citation omitted). As a result, the defendant had to act with the express ourpose to -

disobey the law" in order for the mens rea clement to be satisfied. Jbid. (Entemnal

quotation marks end citation omitted.)

SECRET/NOFORN
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(U) Here, because Section 2340 requires that 2 defendant act with the specific
{ntent to inflict severe pain, the infliction of such pain must ba the defendmnt's precise
objective. I the statute had required only generat intert, it wonld be sufficient to
establish guilt by showing that the defendant tpossensed kuowledge with respect to the
agctus reus of the crime.® Carter, S30'U.S. at 268. e defendant acted kivowing that
severe pain or suifering was reasongbly Tikely to result from his actions, but no more, he
would have acted only with general fntent, See id at 265; Black's Law Dictionary: 813
(7ta ed. 1999) (cxplaining that peneral atent "usnfally] takes the form of reckiessnass
(favolving actual awareness of a dsk and the culpable taking of that 1isk) or negligence
(inpvolving blamewortly inadvertence)”). The Supreme Court hes used the following
exemple to illustrate the difference between these two mental states: .

[A] person eered a bank and took money from @ teller at poupoint, but :
deliberately failed to meke a quick geteway from the bank in fhe hope of being
agrestad 5o that he would be retarned to prison and trested for alcoholism. '
Though this defendant knowingly engaged in the acts of using force mnd taking
money (satisfying "general intent”), he did not intend penmanently to deprive the
bank of its possession of the money (failing fo setisfy repetific intert™). -

Carter, 530 U5, at 268 (citiag 1 W. Lafave & A. Scott, Substantive Criminal Law § 3.5,
at 315 (1986).

(U) As a theoretical matter, therefore, knowledge alone that 2 particular resnit is
cettain to occur does not constitnte specific jotent. As the Suprame Conuet explained in
she context of murder, "the...comunon law of homicide distingulshes. between a person
who krows fhat another person will be killed as a result of his condugt and a person who
acts with the specific ptrpose of taking another’s lifel.]" United Siates v. RBailey, 444
U.S. 394, 405 (1980). "Put differently, the law distinguishes actions taken 'hecanse of a
given cod from actiops taken ‘in spite’ of their imintended but foresren consequenoes.”
Vacco v. Quill, 521 U.S. 793, 802-03 (1997). Thus, even if the defendant khows that
gevere pain will yesult from bis actions, if causing such harm is not his objective, he lacke
the requisits specific intent even thouph the defendant did not act in good faith. Tnstead,
2 defendant is guilty of torturs only if he pots with. the express piposs of inflicting severe
pein or suffeting on a person within his costody or physical control. Whileas a - '
theoretics] matter snch knowledge does not constitnte gpecific futent, juries are permitted
10 infer from the factual circumstances that such inteqt is preseat, See, e.g., United States
v, Godwin, 272 F.3d 659, 666 (ath Cir. 2001); United States v. Karro, 257 P34 112, 118
(24 Cir. 2001); United States v. Wood, 207 F.3d 1223, 1232 (10t Cir. 2000); Henderson
v, United States, 202 F.2d 400, 403 (Gth Cir.1953). Therefore, when a defendant knows
that his actions will produce the prohibited result, 2 jury will in all Hicelikood comcluds
that the defendant acted with specific intent.

- (1) Further, 5 showing that an individoal acted with & good faith belicf that his
conduct would not produce the result that the law prokibits negates specific intent. See,
&.g., South Al Lmid, Porshp. of Tenm v. Reise, 218 F.3d 518, 531 {4th Cir. 2002). Where
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e "Severe mental pain or suffering” _
(U) Section 2340 gives further guidance as to the meaning of “severe mental pain
or suffering,” ag distinguished frar sevexe physical pain and suffermg,. The statute

defives "severe menta] pain of suffering” as:

the prolonged mantal harm caused by or resnlting from~—
(A) the intentional infliction or fireatened infliction of severe physical pain or
suffering; ,
(B) the administration or application, or threatened administration or application,
of mind-altaring substances ar other procadures calenlated to disrapt profoundly
fhie genzes or the personality;

(C) the threat of imminent death; or
(D) the threat that znather person will jominently be subjected ta death, severe
physical pain or suffering, or the administration or epplication of mind-aktering
substances or other procedures celculated to disritpt profoumdly the senses or

personality,

18 1,5.C, § 2340(2). In order to prove "severe miental pain or suffering”, the statute
requires pruof of "prolonged mental harm” that was caused by or resulted fiom one of
four enumerated acts, We consider each of these ¢lements.

i . "Prolonged Menrel Harm”

(U) As an initial matter, Section 2340(2) requires that the severe mentsl pain
must be evidenced by "prolonged mental harm”, To prolong Is to "lengthen in time" or to
Webster's Third New Iternational Dictionery

uextend the duration of, to draw ont”. ‘
1815 (1988); Webster's New Internatiosal Dictionary 1980 (2d ed. 1935), Accordingly,
"prolong” adds a temporel dimension to the harm to the individual, namely, that the harm

srust be one thet is endured over some period of time. Pt another way, the acts giving
rige to the hatm must cause some lasting, though not necessarily permanent, damsge. For
example, the mental strain experienced by individual during 2 lengthty and intense
interrogation, such as one that state or loal police might condnct upon a criminal
suspect, would not violate Section 2340(2). On the other hand, the development of 2
mental diserder such as posttraumatic stress disordet, which cen last manths or even
years, or even chromic dspression, which aiso can last for 8 considetable period of tims if
untreated, might satisfy the prolonged harm requirement. See American Peyshisiric
Association, Diagnostic and Statistical Munual of Mental Disorders 426, 439-45 (4th ed.
1994) ("DSM-IV"). See also Craig Heney & Mona Lyach, Regulating Prisqns of the

Futura: 4 Psychological Analysis of Supermaz and Solitary Confinement; 23 N.Y.U.
Rev. L. & Soc. Change 477,508 (1997) (oting that posiiraumatie stress disorder iy
frequently foumd in torture victims); of Sanz Love, Fnmigration Law end Health § 10:46
(2001) (recommending evalnating for post-trautatic stress disorder {romigrant-cBent

SECRET/NOFORN .
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who has experienced torture).)* By contrast to "gevere pain” the phrase "prolonged
meqtal harm" appears nowhere elsc in the U.8. Cods zior does it appesr in relevant
medical literature or international human rights reports,

() Not only must the mentsl harm be prolonged 1 amount 10 sever= mental pain |

and suffering, but also it must be caused by or resulf from one of the gots listed in the
statute, In the absence of a catchall provision, the most natural reading of the predicate
acts listed In Sestion 2340(2)(A)D) is that Congress intended the list to be exbanstive,
Tn other words, other acts not included within Seotion 2340(2)'s emmeration are not
within the statutory prohibition. See Leatherman v. Tarrant County Narcotics
Futelligence & Coordination Unit, 507 118, 163, 168 (1993) Expressio unius est
evclusio-alterius ™); Norman Singer, 2A Sutherland on Statwory Construction. § 47.23
{6th ed. 2000) (“[W]here 2 form of conduct the manner of its pacformanse and operetion,
and the persons and thinps to which it refers argdesig:atad.thmisaninfmcethatan
omissions showld be mderstaod as exclusions.”) (footnotes amitted). We conclude that
torture within the meaning of the statute requires the specific intent to cause prolenged
rmental harm by one of the acts listed in Section 2340(2). ' -

(U) A defendant raust specifically interid to cause prolonged mental havm for the

defendant to have committed torture.- X could be argued that » defendant needs to have

- gpecific intent anly to commil the predicate acts that give rise ta prolonged mental baom.
Undet that view, so long as the defendsnt spocifically intended 1o, for example, thresten a
victim with imminent death, he would have had sufficient mens rea for a comviction
Accarding to this view, it would be fimber neceseary for o conviction to show only that
the victim Eactually suffered prolonged mentel hann, sather than that the defendant
intended to cause it. We believe that this approach is contrary to the text of the statute.
The siatate reguizes that the defendant specifically intend to inflict severe mental pain or

. guffering. Beoause the statute requires this mental stare with respect to the inflicion of
severe mentel pain and becauss it expressly defines gevere mental pain in terms of
prolonged enta] hso, that mental gtate must be present with respect to prolonged
menital harm. To read the statute otherwise wonld read the phrase “srolopged mental
harm cansed by or resulting from" out of the definftion of “severs mental pain or

suffering”.
A defendant conld negate a showinig of specific intent to cause severs wentsl
pain or suffaring by showing that he had acted it good faith that his conduct would not

“mnsms-wmymmpmmmmmmmﬂ)isbmgmmymmwm
* events, stich a serfous physical fnjury or witnessing the denths of otiters and doring those evems the |,
indlvidun) felt "intcase far" or "horor." 1 st424. ‘Mhoce suffring from thia disorder re-experiense the
tranms through, inter alis, "rectmyent and intrusive distrassing recollections uf the zvent®, “recuroeot
Sistrewsing dreams of the evert’, or nintenss peychological distress at crpagus o internal oF exterfnl cues
that symbalize ot reseibls an sspect of the trzomatie event,? Id at 428, Addivoually, o persan with PTSD
“{p]ecsistently]” aveids stirmli ass netated with fhe trawo, inchding avoiding comversations about the
wweumn, phaces that stinmulate yecollsctions about the tramm?, and they sypecicnes b pembing of general
gesponsivepsss, such as rematricted range of sffect (6,g., umabls o bave 1oving foslings)®, md filse Raling
of detachment 6f estrangewment o1 others," hid Bipelly, zn individnal with FTSED bas "[p]ersistent
symptoms of inaressed B0 © 23 evidenced by "ixritubility or puebomsts of mger”, "aypervigileuce’,

vexaggerated startle response®, aud diffenity sleeping orconcentrating, /id.
- SECRET/NQFORN
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amougt to the acts prohibited by the gtatute, Thus, if a defendant has 2 good fith belief
that his actons will not zesuli in prolonged méntal harm, he lacks the mentel state
necessary for hix antions to comstitute torture. A defeadsnt could show tha{ be acted in

 good faith by taking such steps 25 surveying professional literature, consulting with
experts, ot roviswing evidence gained from past experience. See, e.g., Ratlzlaf, 510 US.
at 142 n.10 (noting that where the statnte requited that the defendant act with the specific
fntent to vielate the faw, the specific intent element “might be negated by, €.g., proof that
defendant relied in good faith ou advice of counsel.") (citations omitted), All ofthese .
stepg would skow that he hag drawn cn the relevant body of knowledge conceming the
tesult proscribed by the statute, namely prolonged mental harm. Because the preseace of
good faith would negate the epecific intent element of torture, good fuith way be 8
complets defase to such = charge. See, e.g., United States v. Wall, 130 F.3d 739, 746
(6th Cir. 1997); United States v. Casparson, 713 F.2d 216,222-23 (8th Cir.1985).

it.  Harm Caused By Or Resulting From Predicate Acts

(U) Sestion 2340(2) sets forth four hasic categories of predicate acts, The first
. category is the “intentions! infliction ox threatened infliction of severe pbysical pain or
 suffering", This might st first appesr superfluous becsuse fhe statute already provides
that the infliction of severe physical pain of suffering can amount to torfure. This
provision, however, actually captures the infliction of phrysical pain of suffering when the
defendant inflicts physical pain or suffering with general intent rather tham the specifie
intent that {5 required where eevere physicsl pain or suffering alone is the basis forthe
charge. Hence, this subsection reaches the mfliction of severe phyzical pain or suffering
when it ig only the means of causing prolenged menfal ham. Or put another way, a
defendant has committed torture when, he intentionslly inflicts severe physical pain or
suffering with the specific intent of causing prolanged mental harmn. As for the acts
themselves, acts that canse "severe physical pain of suffering” can satizfy this provision.

©) Additionally, the threat of inflicting such pain is 2 predicate act under the
statate, A, threat may be implicit or explicit. See, a.g, United States v. Sachdev, 279 F.3d
25, 29 (151 Cix. 2002). Tn criminal law, courts generally dererming whether an '
individual's words or actions vonstitute a threst by cxamiving whether 2 reasonable
. persen in the zame ciroumstances would conclude that g Hweat had been made, See, e.2.,
Waits v, Untited States, 394 U.S. 708, 708 (1965) (bolding that whether a statement
constituted a threat ageinst the president’s life hiad to be detennined in Hght of el the
sutromding cirétmmstences); Sachdey, 279 F.3d at 29 ("a reasoneble person in defendanf’s
. positian would pereeive thexe to be 2 threat, expliclt o3 implirit, of physical imjury™);
United Siates v. Khorrami, 855 F.2d 1186, 1190 (7th Cir. 1990) (to eslablizh that 2 threat
was mads, the statement must be made “in a context or under such cfroumstances wherein
» reasonable person would foreses that the statement would be intexpreted by those to
vwhom the maker communicates s statement 25 a serious expression of an iptention to
inflict bodily harm upou [Enother individual]") (citation mmd intermal gquotation marks
omitted); United States v, Peterson, 483 R.2d 1222, 1230 {D.C. Cir. 1973) (perception of
thrent of imminent barm necessary fo establish self.defense had to be "obj ectively
reasonable in light of the surrowding circiunstances™. Based on this common epproach,
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we believe that the existence of a threat of severe pain or suffering shonld be assessed
from the stendpoint of 2 Teasomable person in the same circumistanoes, .

(1) Second, Section 2340(2)(B) provides that prolonged meptal harm, -
copstituting torture, can be caused by "the administration or application or threatened g
administation or epplication of mind-gltering substances or other procedures calonlated
1o disrupt profoundly the senses o the personality”. The statute provides no further
definition of what constitufes 8 wind-altering substance, The phrase “mind-altering
substances” iz found nowhere else In the U.S, Code, nor is it fiound in dictionaries. Itis,
however, a commoniy use Synonym for dregs. See, e.g, United States v. Kingsley, 241 :
F.3d 828, 834 (6 Cir) (referring to controlled substances as “mind-altering . :
substance[s]”) cert. denied, 122 8. Ct. 137 (2001); Hopus v. Johnsor, 121 F. 3 466, 501 |
(5™ Cir, 1997) (reforring o drugs and alvohol 25 “mind altering substance[s]"), cert.
denied, 523 U.S, 1014 (1998). In addition, the phrase appears in & mymber of stete
_ statutes, angd the context in which it appears eantirms this understanding of the phrase.
See, é.g., Cal. Pensd Code § 3500 (o) (West Supp. 2000) (“Psychotropic drugs also ,
include mind-altering, ., drugs..."); Minn, Stat, Ana. § 2608.201(b) (West Bupp. 2002
(**chemical dependensy treatment™ define s programs designed 1o “reduc[s] the ik of
the use of alcobel, drugs, o other mind-alicting subgtances™).

(U) This subparagraph, sestion 2340(2)(B), however, does not preciude any and
all use of drugs. Instead, it prohibits the use of drags that “disrapt profonndly the senses
or the perzonality”. To be sure, one could argue that this phrase applies only to “other
procedures™, not the application of mind-altering substances. ‘We seject this .
intecpretution because the terms of Section 2340(2) expressly indicate that the qualifying
phruse applies to both “other procedures” and the “applicetion. of mind-eltering
substances”. The word “other” modifies *procedures caloulated to disrupt profoundly ths
senges”. As an adjective, “other” sndicates that e term or phase it modifies is the
remainder of sevetal things. See Webster’s Third New fnternational Dictionary 1593
(1586) (definmg unther” as “being the one (as of two Or more) remaining or not
ncluded”), Ot put enother way, “sther” signals that the words 1o which it ataches ave of
the same kind, type, oz class as the more specific item previously listed, Moreover,
whers @ statets couple words or phmises together, it “denotes ax intention that they should
he undetstond in the samge geperal sense.” Norman Singer, 2A Sutheriand on Stamtory
Construction § 47:16 (6% ed. 2000); see alio Beecham v, United States, 511 U.S. 368,
371 (1994) (“That several items in 8 Vst share an attyibute counsels in favor of
intespreting the other ftems a8 possessing that attribute a5 well”). Thus, the pairiog of
. mind-altering substances with procedures calcuiated to disrupt proforndly the sense or

petsonatity and the use of sother” to modify “proceduves” shows that the ise of snch
substances must also causs a profound disruption of the senses or pewsonality.

Far drugs or procedures o rise to the level of “gismupt[ing] profoundly the
sense o personality”, they mast produce an exireme effect, And by requiring that they
be “ealenlated” to produce such an effect, the statute requires that the defendant has
consciously designed the acts to produce such an effeet. 28 U.S.C. § 2340(Z)B). The
word “Qiseupt” is defined a3 “to break asunder; to part forcibly; rend,” imbuing the verb

SECRET/NOFORN 1
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with a commotation, of violence. Webster’s New Internstional Dictionary 753 (2d ed
1935); see Webster’s Third New Tnternationg) Dictionary 656 (1986) (defining disrupt a8
o break apart: Rupture” o “destroy the unity o wholeaess of ”); IV the Oxford English
Dietionary 832 (1929) (defining dismpt as “Tt]o bresk or burst asunder; to break in
pisoes; to soparate foraibly”). Moreover, disription of fhe sznses or personality alone is
insuffcient fo fall within the scope of this subséction; instead, that disrnption must be
profomsd. The word “profbun *hes a mumber of meanings, all of which convey a
significant depth, Websater’s Now Intesnational Dictionary 1577 @d ed. 1935 defines
profonnd as: #Of very great depth; extending far below the suxfioe or top] unfathomable
[:1....[c]oming from, reaching to, ar situgied at 8 depth or more than ordinary depth; not
superficial; deep-seated; chicfly with reference to the hody; az 8. profound sigh, wounded,
or painf;] . . [c]haracterized by intensity, as of fecling or yuality; deeply felt or realized;
as, profound respect, fear, ar melancholy; henoe, encompassing; thoroughgoing;
complete; as, profound sleep, silence, o {gnorance,”: See Webster’s Third New
Tnfernational Dictionary 1812 (1586) (“having very great depth: extending far below the
surface. . oot Fupsarhicial™). Random House Webstar's Unabridged Dictionary 1545 (2d -
ed. 1999) also defines profound as “originating in or penetrating fo the depths of one’s
being™ or "pervasive or intense; thorough; complete™ or “extending, situated, or

. originating far down, or for benvath the surface.” By requiring that the procedures and
the drugs creats & profound distuption, the statute requires moze than the acts “fornibility
separate™ ar “rend” the senees OF personality, ‘Those acts must penietrats fo the core of an
individual’s ability to perceive the world avound him, substantially intexfering with his -

" cognitive abilitles, or fimdamentally alter his pesopality. ‘ _

(U) The phrase “disrupt profoundly the senses or personality” is not used in
mental heatth Ltersture por is it decived from elsewhere in U.S. law. Nonstheless, we
think the following examples wonld constitute-a profound dismption of tha sesnses or
personality. Such an effect might be seen in a drug-induced dementia In such o state,
the individual suffers from significant memory jmpaizraent, such as the inahility to retain
any new information or recall information about things previously of interest 1o the
individual See DSM-TV at 134" This impairment is sccompanied by one or more of
the following: deterioration of language function, e.g., repeating sounds or woids over
sud over again; impaired ability to exectte simple motor activities, e.g., inability to dress
or wave gaodbye; “Tinjablity to recogrize [and jdentify] objects such as chaira or
pencils” despits normal visual fanctioning; or “[d]isnrbances in executive level
funetioning”, Le., serions impairment of abstract thinking, Id At 134-35, Similarly, we
think that the onset of "brief psyehatic disorder” would satisfy this standard. See id. at
302-03. In this disorder, the individnal e ffers psychotic symptonas, inclusting among
other things, delusions, ballucinaticns, o7 even. a catatonic state. This can fast for ope day

Mg} Published by the Amrican Peychiawic Association, and written 34 g colliboration af over s
* thousand psychiseists, the DSM-IV is commondy used fu L5, courts ax & sommse of information regarding
mental health {sswas and ix likely to be used o tial shonld charges tie broight that allege this predicate ach
See, e, dtking v. Virginia, 122 5. CL 2242, 22451, 3 (2002); Xansas v. Crane, 122 §, Ot 867, 871
(2002); Kansas v. Hendvicks, 511 U.S. 346, 355-60 (1997); McClean v. Merrifisld, No, 00-CV-0120E(SC),
2002 WL 1477607 at*2 5.7 (W.DLY, June 28, 2002); Peeples v, Coasta] Offtce Freds., 203 F. Supp 2d
432,439 (D, Md 2002); Lassiegne v. Taco Bell Carp., 262 ¥, Svpp 24 512, 519 (E.D. La. 2002).
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or even one month. Seeid 'We likewise think:that the onset of obsessive-compulaive

disorder behaviors would rise to this level. Obsessions ere {ntruzive thoughts unrelafed to -

reality. They are ot simple worries, but are ropeated doubts or even “aggressive ar
homific impulses.” Seeid. ot 418, The DSM-IV further explaing that compulsions
inclnds “repetitive behaviors (8.8, hand washing, ardering, checking)” and thet *Tby
desinition, [they] are cither clearly excessive or aTe not comected in a realistic way with
what they are designed to neutralize or prevent”, Seeid. Such compulsions or
obseasions muust be “time-consiming”, See id st 419. Morenver, we think that pushing
someons to the brink of suicide (which could be evidenced by acts of selfnutilation),
would be & sufficient distuption of the persopality to constitute a *profound disruption”.
These examples, of coutse, are in min way intended to be an exhastive list. Instead, they
are mersly intended to iltustrate the sort of meatal health effects that we belisve would
acoompany an action severe ensugh to mmount to one that “Gisrupt{s] profoundly the

sense or the petsonality”.

_ (U) Thethird predicate act listed in Section 2340(2) is threaténing an individaal
with “imminent death”. 18 U.S.C. § 2340(2)(C). The plain text makes clear that a threat
of death slon's is insufficient; tho threat must indicate that death i3 “Imrpineot™. The

. “hyreat of imminent death” is found in the common law as an elernent of the defense of

duress, See Bailey, 444 U1.5. 2t 409, “[Wlhars Congress borrows terms of art in which
are accumiated the legal tradition and meanjug of cemtaries of practice, it presumyably
knows and adopts the cluster of ideas that were anached to gach borrowed word it the
body of learning from which It was taken and the meaning its use will convey to {he
judicial mind unless otherwise instracted.. In such case, pbeence of contrary direction
'may be taken as satisfastion with widely accepted definitions, not as a departure fiom
thero.” Morissette v. United States, 342 U.8. 246, 263 (1952). Cammon Inw cases md
lagislation generally define *Smminence™gs requiring that the threat be slmost
immediately forthcoming. 1 Wayne R LaFave & Austin W. Scoft, Jr., Substantive
Crimingl Law § 5.7, at 655 (1986). By contrast, threats referring vaguely to things that
might happen in the futers do not satisfy this immediacy requirement. Sea Unized States
v. Fiore, 178 F. 3d 917, 923 (7% Cir. 1999). Such a threat fails to satisfy this
requirernent not becanse it is too semote In tine but becanse there i7 2 luck of certainty
that it will occur. Indeed, timing is an indicator of vertainty that the harm will befall the
defendsmt, ‘Thus, a vague thredt that someday the prisoner might be killed would not
suffice. Instead, subjesting 2 prscner to mock exesutions ar playing Russisn roulette
with him would have sufficient immediacy to constitute a threat of imminent death.
Additionaily, s discussed carlier, we believe that the existence of 2 threat xaust be
assessed from the perspective of a reasonsble person in the same citcymstances.

(U) Fourth, if the official threatens to do zuything previously deseribed to 4 fhird
party, or commits such an sct against 2 third party, fhat threat or action can serve as the

" - nepessary predicate fbr prolonged mental bamm, See 18 12.8.C. § 23402)(D). The statute

does not require any relationship between the prisoper and the third party.
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5, . Other Federal Crimes that Conld Relate to Interrogation Technigues

(U) Through the SMTJ, the following federal crimes are generally applicable to
actions by military or civilian personnel: murder (18 U.8.C. § 1111), mansiaughter (18
U.S.C, § 1112), assanlt (18 U,8,CC. § 113), maiming (12 US.C. § 114), kidnzpping (18
US.C. § 1201). Thess, as well as war critnes (18 U.S.C. § 2441) " aud conspiracy (18
U.S.C. § 371), are discussed below.

:Assanlis within maritime and terriforial jurjsdiction, 18 US.C. § 113

(L) 18 U.S.C. § 113 prosaribes asgault within the special mavitime and texritorial
jurisdiction. Althongh seotion 113 does not define asssnlt, courts have construed the
torm “assanle” in accordance with thet tamm’s common law mesning, Ses, a.g., United
States v. Estrada-Fernandez, 150 F.3d 491, 494 1,1 (5™ Cir. 1998); United States v,
Juvenile-Male, 930 F.28 727, 728 (9% Cir. 1991). At comymon law 2n assaull js an
attempted battery or an act that puts snother person in reasonable apprehension of bodily
harm, See e.g., United States v. Bayes, 210 F.3d 64, 68 (1" Cir. 2000). Sevtion 113
seaches more than simple assault, sweeping within its ambit acts that would at commen

law constitute battery. .

(U) 18 U.S.C. § 113 prosoribes several specific forms of assault. Certain
variations require specific intent, to wit: assault with inteot to commit murder
(mprisomnent for not more than twenty years); asgault with intent to commit axy felony
(except murder and certain sexnal abuse offenses)(fine and/or imprisormenit o1 not more
than fen years); assanlt with & dangerous wegpon, with intent to do bodily harm, kod
withont just canse or excuse (fine end/imprisonment fur not, mote than fen years, of both).
Other defined erimes require only general inteat, to wit: assanlt by striking, beating, or
wounding (fine and/or imprisonment for not more thao six months); simple assault (fine
and/or imprisonment for not more than six mouths), of if the victim of the gssault is an
individual who has not attained the age of 16 years (fine aud/or tmprisomment fior not

.

@oi1s

miore than 1 year); assault resulting in serious bodily ipjusy (fine sad/or imprisonment for

1ot more than o0 years); assanlt resulting in substantial bodily injury to an ndividnal
who has not atizined the age of 16 years (fine and/or inyprisonmaent for uot more than §
years). “Substantial bodily injury” means bodfly ijury which fnvolves (A) = tempozaty
bt substantial disfigarement; or (B) 2 temparary but substantial loss or fmpairment of the
fimetion of any bodily membez, organ, or meniel faculty “Serious bodily injtiry” means
bodily injury which involves (A) 2 suhstantinl sk of death; (B) extreme physical pain;
(C) protracted and obvions disfipurement; or (D) protractzd loss or impairment of the

fimction of & bodily member, organ, ormental faculty. “Bodily injury” mezus (A) acut,

abrasion, bruise, bum, or disfgarement; (B) physical prin; (C) iliness; (D) impalrment of

M) 18USC. § 2441 eriminglizes the commissionof war crimes by U.S. nationals and members of
e U.S. Armcd Forces, Subsection (¢) defines war crises ay (1) grave beeaches of 2ny of tha Geneva
Conventizns; (2) conduet prohibited by the Bagus Convention TV, Respecting the Law sod Customn of
War on Land, 'signed 18 Octeber 1907; or (3) condoct thur constitutes 3 vivlation of onzmon Aticle 3 of
the Gensve Cortventivps. The Department, of Jostice bas opined that this stanrts does pot apply o conduct
toward e}Qaida or Taliban operatives because tiie President bas ferermined that they are not entitled to the

prutections of Geneva. and the Eagne Regulations.

7
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. i fumction of a bodily membet, organ, of ments\ faculty; or (E) any ofher injury to the

hody, no matter how 1empoIaLy.
b. . Maiming, 18 US.C. §114

Whoever with the intent to tortuse (as dcﬁﬁed in section 23:40). maims, 8T

disfignres, cuts, hitss, or slits the mose, ear, or Hp, or cuts ot of dissbles the 1ongne, o
out or desiroys an eye, or cois ofF or disable¢ o Hmb or any member of another

gver, and with like iutent, throws ar pours upon epother person, Zny
ogive acid, or caustic substance shell by fined and/or imprisoned not

more than twenty yeai®. This is 2 specific intent crime.

o wforder, 18 U.8.C. § 1111

{U7) Murder is the unlawfal killing of a human being with melice aforethought, .

Everynnnderpzrpemedbypoisom'lyinghwait,oranyutherldnd of willfiul, _
deliberate, malicious, gad premeditated killing; or committed in the perpeiration of, or
attewnpt to pexpetrate, any ArsQn, CECEDE murder, Kidnspping, treason, espiouage,

+od gexual abuse or sexual 2buse, burglery, or robbery; or petpetrated
from a prevneditated design wlawilly and maliciqusly to effect the death of any human
being other than him who {s killed, is murder in Os first degzee. Any other roarder is
oyder in the second degres. ¥f within the SMTJ, whosver is guilty of murder in the fost
degrec shall be punished by desth or by imprigonment for 1ife; whoever is guilty of
yuxder in the second degree, chall be fmprisoned for any tenm of years or for life.

Musder is a gpecific intent crisme.
d. Manslanghter, 18 U.S.C. § 1112

() Manslaughter is fhe unlawiil illing of a man beéng without malioe. & is

aftwokinds: (A) voluntary, upon & sndden guarrel or heat of passion and (B}
involuntary, in the commission of g unlawil act not amonnting to 8 felony, orin the
commission in an unlewil mennet, o without dae caution and cimumepection, of 2

1awiil act which might produce death.

(U) If within the SMTJ whosver is guilty of vehmtary manslenghter, shall be
fined and/or imprisoned not more than ten yeans; whoever is guilty of involuntary
manglanghter, shall be fined and/or imprisoned not more than six years. Manslaughter is
5 general intent grime. & death resulting from:fhe mxceptional interrogation techniques

" may subject the ingerrogasor to 3 charge of manslanghter, most Hikely of the involuntary

sort.
e  Interstate Stalkisg, 18US.C.§ 2261A,
) 18US.C.§ 2261A provides that “[w]hoevar.ﬂ.n'avels...wiﬂﬁn fhae speoial

' marltime and territorial jurisdiction of the Dnited States...with the intent to kill, injure,

harass, of intirpidate another petson, and In the course of or as a result of, such travel
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places that person in reesonable fear of the death of, o serious bodily injury of that
person.” Thus there are tixee clements to a violition of 22614 (1) defendant traveled in
intecstate commerce; (2) he did 8o with the inteit to injure, harass, intimidate another
person; (B)mcpmheimmdedto harass orinjmmmsomblyplaccdinfearof
death or serious bodily injury 283 vesnlt of thatitravel, Sez United States v. Al-Zubaidy,

83 F.3d 804, 808 (6th Cir. 2002). ~

(U} The travel itself must have been undertaken with the spesific intent to harass
or intixeidate another, Or put enother way, at the time of the travel itself, the defendant
st have engaged in that wavel for the precise propose of harassing snother person. See
Al-Zubaidy, 283 F.3d at 803 (the defendant "must have intended to barass or injure [the
yictins] atithe time he crossed the state fine”). ¥

(U) Tho third element is not gulfilled by the mere act of fravel itself, See United

States v, Crawford, No. 00-CR-39-B-S, 2001 WL 185140 (. Me. Jax. 26, 2001) ("A

plain reading of the statute makes clesr that the stantte requizes the actor to place the
victim in reasonable fear, rather thm, 28 Defendant wonld have it, thet his travel place the

vietim in regsonable fear,”).
(U) Itis uniikely thet this statute’s purpose is simed at interrogations.

£ Conspiracy, 18 US.C. § 2 and 18 US.C. § mv

Conspiracy to commit crime is a separaie offentse from crime that is the
object of the conspiracy." Therefore, whers someons is charged with conspiracy, 2
conviction cannot be sustained unless the Government establishes beyond & reasonable
donbt thet the defandant had fbé specific intent to violate the substantive statute.?

(U As the Supreme Court most rsoently stuted, "the essence of & gonspiracy is
‘an +to commit an \miswfil act.™ Uiited States ¥. Jimanez Recto, —-S,Ct. -, 2003
WL 139612 at *— (Jan. 12, 2003) (quoting lamnelli v, United States, 420'U.S. 770, 777

" (1975). Moveover, “[{jbat sgreement i a ‘Gistinct eul, which may exist and he punished

15 (1) 12U.S.C. §2. Principahs
(&) Whoever commits &n offense eguinst the United Stares or 2ids, shets, connsels, commands, induces

o procares it commiszion, in pumishable 25 » principal. :
. (b)Whocvetwmfnllymsuannc:wbedomwhﬁ:hifdkecﬂypudhmdbylﬁmormﬁmwmdhe
mnEu:scagaimuUnhdsm.ixpuniﬂmblaasa'pmmipﬂ.
18 U.S.C, § 371, Conspiracy fo coremtit oftensz or o tefrmd United States i
T two oF more persons conepite eifber o comtait any offenes againat the United States, or to dafand the
United States, nrmagmmfhwmmorfwmypn:pum, 2t one vr wore of such pewsons do
wxy act to effact the objest of the conspirasy, each shallhe fined nuder this title of imprisouad oot more

than five yrars, of bati . .
1£ however. the offense, the comeoisgion of which is this object of the camphqcy,isnmisdmnﬁm only,

>

th_zpunhhmtibu:mh conzpiracy sball not m&mcmwdnmm;:mbmmzamndsd for

VAT, Cinited States v Rabrowich, 238 US 78, 59, 35 5.C1682, 1. Ed 1211 (1915).

)
M (U} United States v. Cangieono, 491 F.2d 506 (@M Cir. 1974), oext denied 419 U.8. 904 (1974).
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whetber oz not the substantive crime snsues.”, Jdiat * (quoting Salinas v, Uniled States,
322°U.8. 52, 65 (1997). : -

3.  Logal doctrines under the Federal Crisainnal Law that could reuder specific
conduct, otherwise criminal, nof uniawiful

(U), Generslly, the following dizcussion identifies legal doctrines sud defnses

applicable to the intemrogation of unlawful combatants, and the decision process related to
them. - In practice, their efficacy as to sy person or circumstancs will be ficl-dependent.

8. Comandnr-in—ijefAnthoﬁw

(U} As the Supreme Cotrt has recognized, and as we will explain further below,
the President spjoys complete discretion fn the exercise of his Conmmander-in-Chief

< * gufhority incltding in condneting operstions agsinat hostile forces. Because both "[tJhe

w:ewﬁvepmandthecommmdoftbsmiﬁtuymd'malfomcsismtedinm '

' president,’ the Supreme Coust has insnimouskystated bat it is “fhe Prasident alone who

iy conutitntionsily invested with the entire charge of hostile operations. " Hamilton v,
Dillin, 88'U.S. (21 'Wall)) 73, 87 (1874) (emphasis added).

(L) Tn lght of the President’s complete putharity over the cominat of war,
,_%-'E‘l—mm S

withont & cfe SETGEIEt olboT¥iss, criminal statiteg gre ot read 2 infringing on the
. Pregients uiimate st i thees mreas. The Supteme Conrt has esteblished a canon

of stafittory canstmction that statutes are fo be copstrued in a manner that avoids
canstitntional diffienities s0 long as 4 reasoneble alternative congtrnction is available,
Seg. e.g., Edward J, DeBartolo Corp. v. Flovida Gulf Coast Bldg. & Constr. Trades
Concil, 485 US, 568, 575 (1988) (citing NLRB v. Catholic Bishop of Chicage, 440 U5,
490, 499-501, 504 (1979)) ("[W]here an ofherwise acceptzbie constuction of 2 statute
would raise serions constititional probloms, [certs] will construe [] statute to avoid
such problems unless such construction is plainly contrary to the intent of Coupgress.”)
This eanon of eénstruction applies egpecially whers an act of Congress could be read to
encroach upon powers capstitntionally commitfed to & coordinzte ranch of government,
See, e.g., Franklin v. Massachusetts, 505 11.8, 728, 800-1 (1992} {citation omitted) ("Out
of respect for the separation of powers and the umigue constitutiopal position of the
President, we find that textual silence is not entugh to subject the President to the
provisions of the [Administrative Procedure Act]. We would Tequire an express
statement by Congress befora essoming it interded the President’s pexfoumance of his
duties to be reviewed for abuse of discretion.”); Public Citizen V. United States

ytatutory
Dep't of Justice, 491 U.S. 440, £65-67 (1989) (construing Federal Advisory Committee

Act not to apply to advice given by American Bar Association to the President on judicial
gomimations, to avoid potential eonstitntioal question regarding eneroachment-on

Presidential power to appoint judges).

(U Inthe ares of foreign affaim, and war powers in particular, the avoidance
canon has special force, See, s.g., Dept of Navy v. Egan, 484 11,8, 518, 530 (1988)
("unless Congress specifically has provided otherwise, coirts traditiopally have been
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reluctsnt to introde upon the authority of the Bxecntive in military and national security
affairs™); Japan Whaling Ass 'n v. American Catzoaan Socy, 478 U.S, 221, 232-33
(1986) (construing federal stetutes to avoid curtailment of traditional presidential _
prerogatives in foreign affairs). It should not be lightly assumed that Congress has acted
to imterfere with the President's constitutionally superior position as Chiaf Executive and
Commandet-in-Chief in the area of military operations, See Egunm, 484 US. 26529 -
(quicting Haig v. Agee, 1453 U.S. 280, 293-54.(1981), See also dges, 455 US. at 291
(Geference to Executive Branch is “especially” appropriate "in the area of national

secwrity™),

(U) In order to respect the Presideat's inkereat constitntional authority fo manage
2 military campaign, 18 11.8.C. § 23404 (the prohibition against torture) moust be
construed as iapplicable to interrogations undertaken pursuant ta his Commmander-in-
Chief anthority. Congress lacks authority under Asticle I o set the terms and conditions
under which the President may exercise his awthority as Commzuder-in-Chief to conirol
the conduct of eperations during 2 war. The Fresident's power ta detsin aud interrogate
engmy combatants atises out of his constitutional authority.as Commandex-in-Chief A
construction of Section 23404 that spplied the provision to regulate the President's
awthority 3s Coramander-in-Chief tg determine the intenrogation and treatment of encmy
combetants wonld rajse serious copstitutional questions, Congress may no wore regulaie
the Presidsnt’s ability to detain and interrogate eneoty combatants than it may zegulate his
ahility to direct trocp movements on the battlefield. Acaoriingly, we would construe
Section 2340A to gvold this constitutional difficulty, and concinde that it doos not apply
4o the President's detention and interrogation of enemy combatents purseant to kis

Commander-in-Chief authority.

() This approach is consistent with previous decisions of the DOJ involving the
application of faderal crimina] law. For cxample, DOJ has previously construed the
congressional contempt statute as inapplicable to execntive branch officials wha refuse to
comply wiih cdngressional subpoenas because of 2a asaertion of exeoutive privilege. Ina.
1584 opiniant, DOT conzluded that Co

iP executive officials were subject to prosecution fbr eriminal contampt whenevar
they carried out the President’s claim of excoutive privilege, it would sigaificantly
burden and jmmeasurably impair the President's ability to fulfill his constimtional
. dutics. Therefore, the separation of powers principles that wnderlic the doctrine of
executive: privilege also wonld preciude an application of the contempt of

' Congress statute to punish officials for aiding the Presidest in asserting his
constititionzl privilege. .

Prosecution for Contempt of Congress oj: an Executive Branch Official Who Has Asserted

. A Claim of Fxecutive Privilege, 8:0p OL.C. 101, 134 (May 30,1984). Likewiss, if

execitive oficials were subject to prosecution for conducting interrogations when they
were carrying out the President's Commanderin-Chief pawers, “it would significantly
burden and immeasrebly impair the President’s ability ta flfill his constitutional
dutlee” These cobstitutional principles preciude an application of Section 23404, fo
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punish officials for aiding the President in exercising his exclusive constitutional

authorifies. Jo -

. (U) Beould be argued that Cangress epacted 18 U.S.C, § 2340A with full |
knowledge and consideration of the President's Commander-in-Chief powes, and that B
Congress intended fo restrict his discretion; however, the Department of Justice conld not
enforce Section 2340A agrinst federal officiels acting pavsuant to the President's ,
constiutionial gnthority to wage & military campaign. Tndeed, in a different coptext, DOJY .
has concluded that both cousts and prosecufors should reject prosecutions that epply ,
foderal criming] 1aws to sctivity that is mnthotized pursuss to one of the President's -

. constitationsl pawers, DOJ, for example, has previously cancluded that Congress conld
not constitationally extend the congressional jconternpt stabite to execttive branch

officizls who rafuse to comply with congressional gubpoenas because of en assertion of
executive privilege. They opined that "oouris,. wonld suraly conclude that a criminal -
prosecution for the exerciss of a presumptively valid, constiutionally based privilege is

. not consistant with the Constitution.” 8 Op. O.L.C. at 141, Further, DOJ concluded that

it could not bring 2 criminal prosecition againgy a defendant who had acted pursumt to ..

an exeteise of the President’s constitutiopal povrer. "The President, throngh a United

States Attorney, need not, indeed may not, proseoute criminally 2 subordinate for

asserting on his behalf 2 claim of executive privilege. Nor could the Legislative Branch

ar the conrts require of implement the prosecution of zuch & individual™ . Althongh

Congress may define federal crimes that the President, throngh the Take Care Clanse,

should prosecute, Congress cannot compel the President to prosecute oulcomes

pursuagt to the President’s own constitntional ambority. 1f Congress could éo ao, it could

control fhe Presidént's anthority through the menipmlation of federal criminal law. .

. (U)Thmeamevenmterconcmswdﬁ:mspecttopmecuﬁmmisingoutof
the exencise of the President's express authority-as Comgn_anda'-in-cm&f than with

scope of the President's Copmsnder-in-Chief power. We briefly sumumarize the findings
of those opinions bere, The President’s constitutional power to protect the seciirity of the
United States and the lives and safety of it people must e understood i light of the

. Founders' intention to create a federal government neloathed with all the powers reqnisite

to the complete execution of Its trust.” The Federalist No, 23, at 147 (Alexander
Hamilten) (Tacob E. Cooke ed. 1961). Foremntt zmong the chjectives commitied
trust by the Constitutjon is the security of the nation. As Hamilton explained in arguing
for the Constituticn's adoption, becanss "the cirpumstances which may affect the public
safety™ are not téducible within certain determinate imits,

it mustbe admifted, as necessaty consequence, that there can be no limitation of
that suthority, which is to provids for the deferise and protection of the
comnumity, in any matter essential to its effiescy. :
1d. ot 147-48. Within the Jmits that the Constitation ttael{ imposes, the scape and
distibution of the powers {0 protect pational security must be construed to authorize the
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most efficacious defiuse of the nation and its interests in acpordance “with the realistic
pumposzk 8f the entire instrument " Lichter v. United States, 334 U.5. 742, 782 (1948).

(U) The tex, structure, and history of the Constitution, estabilish that the

Founders entrusted the President with the primary responsibility, and therefore the power,
1o ensure the security of United States in situations of grave and unforssesn EINETEENCICS.

“The decision to deploy military force in the defense of United States inferests is expressly

placed ooder Presidential Anthority by the Vesting Clanse, U.S, Const. At 1, § 1, el 1,
and by the Commender-in-Chief Clavss, id, § 2, cl 1.1¥DOJ has long undersiood the
Cormnander-in-Chief Clauge in particular a¢ s affiomative grant of authority fo the
President. The Framers understood the Clanse gz investing the President with the fllest
range of power understood at the fime of the ratifiction of the Constitution as belonging
16 the guilitary commander. In addition, the Siructure of the Constitution demanstrates
that any power traditiopally nnderstond as periaining to the executive which includes the
conduct of warfare aud the defense of the nation unless exprossly assigned in the

in the Pragident. Artigle II, Sestion 1 makes this clear
by stating that the "executive Power shall be vesied in = President of the Unifed States of
America.” That sweeping grant vests in the President an mmenumeraied "executive power”
and contrasts with the specific enumeration of the powrers-those "hereln™ granted to
Congress in Article L The implications of constitutional text and structote are confinmed
by the practical consideration that natiopal secerity decisions requirs the upity in purpose
and epergy in action that charactetize the Presidency rathet than Congresa. ™

W () See Johnson v, Bisentoger, 339 1L8. 763, 789 (1950) (President has suthority to deploy Uniisd
States ayed foavee "abroad ar % sy particuler region"); Fleming v. Paga, 50 US. (9 How) 603, 614-13
(1950) (“Ax commandes-ischict; [the President] i autherized to direct the noovemete of the navel and
military foress placed by law ot his snd 1o employ them in the manner he may deem most

. effectml”) Loving . Unived States, S17 U8, 748, ‘776 (1996) (Sealis, ¥, conowrring in part avd copcmring

iy judgment) (The inherent powert of the Commander-in-Chief "axe clenly extensive.”); Meew! v United

States, 274 .S, 501, 515-16 (1927) (Brandeis & Hilmes, 11, soncuming) (Predidemt "may’ direct any
vavenpe cutter {0 emise §a any wates in order p perform any duty of the service™); Comompmwealtlt

Massachusets v. Laird, 451 F.23 26, 32 (st Cir. 1971) (fhe President haz “powes a9 Cammmmder
to station forres abraad™); £x parte Vatlandigham, 28 F.Cas. 874, 922 (C.C.8.0. Olio (1863) (No. 16,816)
(in acting "under this power whese there is 1o expresy lepizlstive declamtion, the president is gided solely

by his own judgment jand discretion™); Authorisy to Use Unised States Military Forces in Somalia, 16 Op.

O.L.C. 6,6 (Dec, 4,1992) (Barr, Attorney General). :
Ban mwmm:mhmgﬁmmubﬁccmmemwsmmmmm
and duty t0 mpd:nﬂimacﬁmammmnvﬁwdsmm'm teke measires to prevent the tsiaxence of
20 attack. A% Justice Joseph Btogy said long ago, "[f{t may be £t and roper ot the povernment, in the

. mimafﬂuhigﬂdiweﬁmcoﬂﬁmﬂwmﬁve,fmgmtpubﬁepmmmnn:onunddcn

SIMCTRETCY mmehﬂmbhmﬂcbhﬁbysmymmmwhiQMDMmedhﬂnmﬁ
the laws," The Apalion, 22 U.S. (9 Wheat) 362, 366-67-(1824). IFths President is canfronted with an

* ymforegsan attuck on the weritory and people of the United States, oX pthey {pxnedine dangesots threyt 1

Ameriesn imterests and sourity, it is his constitninna respousibility to respond to thit threat with whattver
mEAns K DAGCSSSTY, See e.g., Tha Prize Cases, 67 IS, (2 Black) £35, 668 (1262 ("TF v war be yoade by
fovasion or a fweigs nation, the President is not caly anfherized bie bnmd 1 nesist force by
foroe...withomt waiting for any specisd lsgislative euthority.”); Unded Srases v. Smith, 27 F.Ca%t
1192,1229-30 {C.CDN.Y, 1.~06) (No. 16,342) (Paterso, Circuit Jostice) (reanrdisss of samtary
authorisation, #t is "the dusy ..of the exscutive magismats 1o ropel an invading foe™) sae also 3 Story,
Commenirias § 1485 (“{t]bs coromand apd applization of the public foree...10 maintain peace, and to resist
foreign fnvasion” ans executive poveTs),
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(U) As the Supreme Court has recognized, the Copumander-in-Chief power and
3 ~ the President's obligation to protect the nation imply the zucillary powers necessary to
At b their suceessfill exepcise, “The first of the enumerated powers of the President is that he
. ¢, shallbe Commander-in-Chief of the Army and Navy of the Unitad States. And of
G107 course, the grant of war powet inclades 2ll that {e necessaxy end proper for carrying those
sf '{ . v, poweas Into execntion” Joknson v. Eisentrager; 338 U.S. 763, 788 (1950). In wartime,
Aty it is for the President alone to decids what methiods to use ta best prevail against the
"ZL " enemy, The President'’s complete discretion in exetcising the Commander-in-Chief
power has been recognized by the contts. In the Prize Cases, 67 U.S. (2 Black) 635, 670
(1862), for exsmple, the Coutt axplained that whehet the President, "io fulfilling his
Sutive 33 Commander in Chief", kad appropristely responded to the rebellion of the
sonithem states was a question “to be decided by him" and which the Coust could not
question, but nyust leave to "the political departiment of the Government which this
power was entrusted”, '

(L) Ons of the core finctions of the Commander in Chief is that of capturing,
ining, and interrogating members of the enemy. It is well settled that the President
may soize and detain epemy combatants, at 1east for the duration of the conflict, and the
laws of war make clear that prizoners-may be interrogated for information copearning the
enemy, its strenath, and jts plans. Numerous Presidents have omdered the capture,
detention, and questicaing of enermy combatants during virtially every major conflict in
the Nation's bistory, including recent conflicts in Korea, Vietmain, and the Persian Gult
Recognizing this authority, Congress has neverattempted to restrict or interfere with the
Pregident's authority on this score. y
o (U) Any effort by Congrest o regulate the interfogation of imlawiol combatants
b 1 ' would violate the Constitition's sole vesting of the Commoander-in<Chief antberity jn the
President. There can be lirtle doubt that intelligence operstions, such as the detention and
interrogation of enemy combatants and leadets, are both necessary and proper or the
effective conduct of  military campaign. Tndeed, such operations may be of more
importance in 5 war with an intemationa! texrorist crgenization than one with the
conventions] armed forces of 3 nation-state, due to the former’s emphasie on seeret
operatiohs and smptise attacks against civitims, It may be the case that oply snccessfol
interrogations van provide the information necessary W prevent the success of covert
terrorist attacks upon the United States and it citivens, Clongres can no moys inteefere
with the President’s eondzct of the interropation of encmy combatants than it can dictate
strategy or tastical decisions on the baitlefeld. Just as statutes that order the President to
" conduct wazfire in 2 oertain manner or for specific goals would be unconstifutional, so
<00 are laws that seck to prevent the President from gaining the infelligence he belicves
necessary to prevent attacks upon the Unitad States, - .
((7) As this guthority is inhereat in the President, exercise of it by suboniinates
would be best ifit can be shown. to have been, derived from the President’s anthozity
thieugh Presidential directive or other writing. :

2 (T We note thut this view i consistent with that of the Department of Justice.
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b, Necessity \
The defenss of necessity conld be raised, under the current circumstanees, to an

) :
allegationiof'a violation of a criminal siatute, Often referred to as the “choice of evils”
defedse, nbcessity has been defined as follows; . ,

Conduct fhat:the actor believes to be necessary to avold o harm or evil 1 himself

or Io another Is justifishle, provided that: .

(a) the harm or evil sought to be avoided by such condluct is greater than that
sought to be prevented by the law defining the offiense churped; and

(b) neither the Code nor other 1aw dafining the offense provides exceptions or
defenses dealing with the specific situation involved; and

(&) alegislative puzpose to exciude the just featioy claimed does not otherwise .
plainly sppeat.

Model Panal Code § 3.02, See also Wayne R, LaFave & Austin W, Scoft, 1 Substantive
Criminal Law § 5.4 at 627 (1986 & 2002 supp:) ("LaFave & Scott”). Although there is
no federa] statute that generally establishes necegsity or other justifications as defenses to

feders! criminal laws, the Supreme Court has recogrized the defense. See United States
2y, 444 U.S. 394, 410 (1980) (relying an LaFave & Scott and Mode! Penal Code

?

definitions of necessity deﬂmsa):

{U) The necessity defeuse may prove especially relevant in the curresit
circumstsoes, As it has been desctibed in the caze law end literziure, the purpose behind
nedessity is tme of public policy. According to LaFave & Scott, “the law ought to
promote the achievement of higher values at the expense of lesser velues, and sometimes
the grater good for society will be accomplished by violatieg the literal language of the
crirnipal Jaw.” LaFave & Scott, at 629. Tn partionlar, the necessity defense can justify the
intentionsl killing, of one person {0 save two others because “it is better that twe lives be |
saved and one jost than that two be lost and ane saved.”" &1 Or, put in fhe language of a
choice of evils, “the evil itrvolved in violating the terms of the crintinal law (...even
taking another's life) may be less than that whick waould result from liseral compliance

with the 1aw (...two Bves lost)”. Jd,
() Additiobal elements of the necessity defense are worth noting here. First, the

' defense i not limited to certoin types of havps, Thesefore, the harm inflicted by

necessity may inchide intentional homicide, so long as the harm avoided is greater (ie.,

* preventing more deaths) JZ at 634. Scrond, it must actually be the defendant's intention

to avold the gresterharm; intending to commit murder and then Jeerning only later fhat
the death had the fortvitous result of saving ather lives will not support 2 necessity
defemse, Jd at 635, Third, if the defendant reasonably believes that the lesser harm as
nesessary, even if, unknown to him, it was not, e may still avail himself of the defonze.
As LaFave and Scott explain, "if A kills B reasonably believing it to be necessary to save
C and D, he i5 not guilty of murder even though, wnknown to A, C and D could have been
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ressugd without the necessity of killing B,” Jd. Fourth, it is for the court, and not the
defendant to juge whether the harm aveided outweighed the harm done. /4. at 636.
Fifth, the defendant cannot rely upen the necessity defense if a third aliernative that will

cange less hivm ix open and known to him.

e

(U) Legal authoritles identify an important exception to the nocossity defense. The
defense is avallable "only in situations wherain thvs legislature has not itself, in its
criminal statite, made 2 determingtion of values.” Jd at 629, Thus, if Cougress explicitly
hag paade clear that violation of a statute cannot be cutweighed by the harm avoided,
courts canriot recognize the necessity defense. LaFave and Terael provide as an example
an abortion statute that made clear that abortions even to save the life of the mother
would still be a erime; in snch ceses the necessity defense would be unavailable, Jd.at
630. Here, hawever, Congress bas not explicitly made a determination of values vis-a-vis

' topture. Tu foot, Congress explicitly removed ¢fforts to remova torture from the weighing

of values persmitted by the Decessity defenss,! .

- 2 g g CAT, tormure i dofined as the itentional infliction of severs puiu of suffering “fot such pixposes

92 obtaining fom him or & third person information or & cuetbesion.” CAT art 1.1. Oxe could axgne thar
such = definition xeprosented an attotupt tn indicate thet fhe pood of chiaining informstion—uo matter what
the cirommstancagm—comld not fugtify an aet of taviure, In other words, necessity woold not be a defense. In
mmm,m,cmmm;mﬂmmmdﬁnﬁmdm

sidencing n intentien to rmove any fixing of valuis by statnte, By leaving Seetion 2340 sileat as 10 the
' 26

SECRET/NOFORN

0SORADIS44 AN

il

T

SRR R

A e

IEIR T




: .!Iﬁ

.:..:.:';2-: ' ‘h

RN i

!.-Jl:.gr.i. (¥ (O
vz

SECRET/NOFORN

¢.  SelfDefense

(U) Evenif a court wese fo find that necessity did net justify the viclation of 2
etiming] stahite, 2 defendant could still eppropristely raisa a claim of self-defense. The
sight to self-defense, even when it involves deadly force, i deeply cmbedded in-our law,

" . both &5 to fndividuals snd es to the netion as a whole, A=t Court of Appeals for the

D.C. Cixcuit hes explained: .

More than two centuries ago, Blackstone, best known of the expositors of the
English common law taught that “all homicide is malicious, and of course
amonnts to ymmder, unless...excused on the secount of accident or self

afion”. Self-defense, 4s 4 docirine legally exonecating the taking of human
ife, is as viable now as it was in Blackstone's time, '

Linited Siatex v, Peterson, 433 F.2d 1222, 122829 (D.C. Cir, 1973). Selfdefbaseisa
copmmon-law defeuse to federal criminal law offanses, and nothing in the text, shruoture

"or history of Scction 2340A. preciudes its application to a chargs of toxtare. In the

ghsence of ény textual provision to z‘:hecontm-y,weasmculf-dafcnmmbe an
spproprizte defense to an allegation af torture.

(U) The doctrine of sclf-defeass permits the use of fores to prevent harm to another

person. As LaFave aad Seoft explain, oue is justified in using ressonable force in defense

of another person, sven 8 stranger, whea he reasonably hatieves that the otheris in
immediate danger of vmlawfisl bodily barm from: his adveranry and thet the use of such
force is necessary to zvoid this danger," Jd. st 663:64. Ultimately, even deadly force is
permissible, but "only when the attack of the adversary upon the other, person reasosably
appears to the defender to be a deadly attack " Id. at 664, As with our discussion of
negessity, we will review the significant elements of thix defense.® According to LaFave
and Scott, the elements of the defanse of others are the same as thosc that spply to

individual self-defenze,

barm dona by torture ju comparison to othexr harms, Congmuanowedﬂmmsity&e&nscmapplym
tppropriase,

Further, the CAT contatns an additions! provisia thet *a0 exceptions) sirmastances whatsoever, whithee
u state of war or & threst of wa, intemal paliticel instahility ot any other public emergency, 12y be invoked
a8 2 justification of rorture,” CAT art. 2.2, Aware of thix pravision of the weary and of the definition of the

" neceastty definte timt allowe the legislatrs to provide for an exveptin to the definse, See Modsl Pegal

Codz § 3,02(b), Congrees did not incorporaty CAT arvicle 2.2 into Sestion 24 Given that Congress
ornitted CAT's effort to bar a nacesaity or wartime deféns Bection 2340 could be read a5 peauitting the

2u mmhdmgswﬂhthmmbecmh&rdefwnafmm, ona should have some -
ég‘pgsmhelaﬁomhipmthc one in need of protection. That view has been discarded, LaPave & Scotr at
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' (U) First, self-deferse requires that the use:of foree be pecessary to wvoid the danger
of unlawfisl bodily harm. Jd. st 649. A defender may justifiehly use deadly foree ifhe
reasonshly believes that the other person is sbout i {nfliot uplawfil death or serious
-bndilyhmupunanothur.mﬂﬂmhisneoessarytomsmhﬁmeto preventit. F st
552. Looked at from the opposite pemspective, the defender may not use force when the
ﬁn'cewonldbemequaﬂyeﬂhoﬁwualmuﬁmemdthndafmdmsuﬁmmhmor
visk by waiting. See Panl H.Robinson, 2 Créménal Law Defenses § 131(c) ot 77 (1984).
If, howe ér, otiter options pennit the defender to retreat safhly from ca

C T withouthgy to resort {0 deadly force, the use of forve may nat be necessary in the first
i o Dlage, LaFave and Seott, a 659-60.

(U b, self definse Tequires that fhe defendants belief fn the necessity of using
foree be réasonnble. If a defendant homestly but nnreusonsbly believed foree was
necessary, he will not be sble to maks outa mocessful claim of selfidefense, Id at 654.

- .Conversely, If a defendant reasonsbly bslisved an atteck wis to occur, but the facts

subsatyusnitly showed no attack was threatened; he may still mise self-defense. As .
LaPave suud Seott mxplain, "one may be justified in shooting to death a1 adversacy who,
having threatsned ta kill bim, reaches for his pocket as if for a gum, Yhough it later
appears that he had po gun and that he was only reaching for kis hendkerchief" Zd

Same suthorities snch ad the Model Penal Code, even eliminate the reasonability element,
and require oaly that tha defender honestly believed regendless of itz reasonableness.-that
the nse of forve was necessary-

(1) Thixd, many legal autharities inclnde the roquirement that » defender must
reasonably believa that the unlawfu) viclence is “imminent” before he can use force in bis
defegse, Tt would be a mistake, however, to eguate itmminence neoesgatily with iming—
that an sttack is {mmediately about to cecuy, Rather, s the Model Pes] Code explains,
what is esbential in that the defansive responseinmust be "immediately necessary.” Modcl
Prenal Code § 3.04()). Indesd, imuninence must be merely snother way of expressing the
n‘.qulrzcm pirerhent of necassity, Rohinson at 78. LaFavo and Scoff, for example, believe that
fhe finidirictive requirement makes sense 85 part of a necessity defense becanse if an
attack is not immediately npon the defender, the difender may have other options
availahle to avoid the attack that do not invalve the use of force. LaFave and Scott at
656. If, however, the faot of the attack becomes certain gad no other options remain the
use of foroe may be justified, To use 8 well-kmown hypothstical, if A wezs 10 kidnap and
confine B) and then 371 B he wonld 1l B one week later, B would be justified in using
force in self-defense, even if the opporfugity arose before the week had passed. Jd at
656; sea also Robinson at § 131(c)(1) at 78, T ihi kyputhetioal, while the attack itselfis
1ot imminent, B's use of force becormes immediately necessary whenever he bas
opportunity t6 save himsolf fram A ’

(U) Fourth, the amowat of force should be proportionzl it the threai, As LeFave
and Soott explein, “the mount of force which [the defender] may justifiably use mnst be
reasonsbly related to the theatensd haym which he seeks to avoid. LaFave and Scoft at
651, Thus, one may not use deadly forcs in responss to a threst that doss aot rise tn death
or serious bodily kamm. If such barm may resit however, deadly force is appropriate.
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:f sia °W=Vﬂwmﬂmrysystem. But this impHes

Ldtence fo iawul arders only. T the act dane pursuant 1o 2 superior’s
" drderishe mmrder, the productiin of the order will not make it any less so.
Ut i Boinymiipabe bue it cannot justify the orime. We are of the view,

T i B i Hfiat if the illegatity of the order was not known to the infetior,
AR and b conld not reasonahly have been expeeted to know of its iflegality,
s "F',"_ g nomongﬁﬂinmmwmtothemmnﬁxm'onufamimewdmmdﬂm

s I fitarinr [sic] will be protected. But the general ruls is the members of the
i | derhed foress are bound to obey only the lawful arders of their -
SNy . $ng officers and they cannct scape criminal Liability by obeying
T a command which violates international lmw and owtrages fimdamental
L 2B voscepts of justice. .

"', . 'The Hostaige Case (United States v. Wilhalm List et aL), 11 TWC 1236.

o (U) The Intergations] Military Tribunal at Nuremberg declared in its jodgment

iistithe fest of responsibility or superior orders 5 not the existenoe of the order, but

ethermoral chojce was in fact possible > - _

SRR RAETICe

TP ﬁp@@;qﬁ?jglty,lhaﬂcmdimmﬂxedsknsuofmmimordarin
Thé'Mashad) Conrts-Mastial, which provides in R.C.M. 916(d), MCM 2002

S rl:ﬁideﬁnﬂehmoﬁ‘ensemm“nmﬁwasuﬁngpmmﬂo

-+ Jorflerminléss the accused kuew the brders to-be unlawfil or & person of
ordinity sense apd understanding would have known the orders to be
.| - walavltitl, An act performed pursuast to a lawhi] opder Is justified. An act
I S perfagu;edpmsuznttomm!awﬁﬂorduismmmdnnlessthemmedkuzw
K | jitio e or 8 person of ordinary sense and understanding would bave -
ﬁ 1 i known the orders o0 be unlawfhl, '

Hiashl § 1 Dyjerence of lawfulness. An order requiring the performmnce of a military dnty or
iy hotmaybeigifdrcdmbelawﬁnmditisdisobeycd.atﬂwpmlcfﬂm
Mot iF . subordinate, ' :
(o () Ysum, the defmse of superior orders will genarally be avallable for U.S.
i ;; Avmed #o;;caa persommel engaged in exceptions! ipterrogations except where the conduct
;B0%s fo furies to be patently unlawiul,

* (1) 1'Thial of Major War Grimimls befors the Intermations] bAitinry Tribuaal, Naremberg 14 Novembes
1945~ 1 Odrobar 1946, 1t 234 (1947), excerpted in U.8. Naval Wer Collsge, Intemations] Law Documents,

| 1946-1947, ot 260 (1948).
' 3(U) This inference dom not apply & patently {llel ordar, such as ane that dirente the cormmission of 3

bidi - 1 - erime, (Article 50, GCMI).
war SECRET/NOFORN 3
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t;i;lck of DOY Representation for DO Personnel Charged with « Criminal
Offense

it | i : : ()] bOJ WMﬁm of a defendant is generally not avai]nbléitifedemi
cﬁﬂbﬂpmo;edh%wmwhmﬁzedefmdam'suﬁmmvdthhMRopeuffeduﬂ

1o BRI 60 135D sictonds e Juriadiction of the L1, District Courts to "any
- & civil acHon by an alien for 4 tort only; committed i viclation of the law Qf nations or a
“ thesity of the Unived Starey"® Section 1350 ix' a vehicle by which victims of torturs and
3 ioklisr hiedan rights violations by their native government and its ageuts have sooght
Juid§ptal sy o e wrongs they've snifered, However, a1l the decided cases we have
'\ Sourld involve foreign nationals suing in U.S. District Courts for conduct by forsign
! " sstors/goveroments. ™ The District Court for the District of Columbia bas deterrnined
: ;& ¢ i that gection 1350 actions, by the GTMO detainees, against the United States or itz agents
i ilir 1 | amting within the scope of employment fil, ‘This is because (1) the United States hes not
i " waived ‘sovereign fmmmmity to sch suits like those hrought by the defainees, aud (2) the
: Bisentrager doctrine barring haheas access also precluder other potential avenuss of
Il 1 | jmisdiction?® ‘This of course leaves interrogators vuinerable in their individual capacity
' 'fior conduct 2 court might find tortuons. Assuming 8 comt would take jurisdiction over
. the matter and grant standing to the detaines™, it is possible that this statote would
. % | iprovide af avenue of reliaf for actions of the Uniied States or its egents found to violats
BE. etpqﬁom[ interational law. The application of international Iaw, specifivally that which
o imight e tomdﬁnd custom, i discessed supra in Section IV at “International

ot

sideritions that May Adffect Policy Determinations”,
NI
Xpritiig Victims Protection Act (TVPA)

. I :
w00 (U) En 1992, President Bush signed uto law the Torture Victima Protection Act
‘" 018913 Appended to the U.S. Code as 2 nots to section 1350, the TVPA. specifically

ao, ucxehltes icaiiseof action for fndividuals (or their sucoessors) who have been subjected to

+ b 73 otiire iextra-judicial killing by "an individual who, under actual or apparent sutherity,

§: i il

Pl iRy 28 oRR S 5045 @)
il 1 V8 (@) 28 US.LC. §1350, the Alien Tort Claim Act (ATCA), .
. Fl ' "% (W) Ses, for exumple, ABabe-Jira v. Negawo, No. $3-5133, United Btutes Comrt of Appeals, Eleventh
P Cirvuit, Jan 10, 1896, I this case the 11tk Circnit conclnded, ghe Allen Thrt Claims Act establishes a
|+ Sederal Bomaen whiere courts way fthion domestic counan 18w remediss w give effact 1w viokations of
I« gpstomary interantions] Jaw,"
i Man gFOdakv. United Stases, (D.D.C., 2002)
% (1) Filartiga % Pena-Irale, 630 F.2d €76 (3nd Clr. T980) 885, note 18, "sonduct of the typs lleged here
‘[torture] wauld be actiopable under 42 U.S.C. § 1583, or undonbacdly the Constiration, if petformed by &

B ' _# “Bmm oﬂd‘lo‘
;i (1) PubJL. Mo, 102-256, 106 Sust. 73,28 US.C § 1350 (oote)

i i ~| ‘
RIS SECRET/NOFORN

L 0008/2005:44 AM

34

51




SECRET/NOFORN

25"0’-‘@&10 ‘of 1aw, of emy foreign nation « « (1) mhjmmmdwidnaltomrtm shall, in a civil
il Akt ,n&leﬁrwmmmm et (2) subjects an individual to extra-

it aBATL in'a civil dction; be lisble for demages ....” (emaphasis added)™ It

, Lg,:,___Amsmtapplymmmmofus agents soting under the

'ﬂitﬁohmaddusﬁmﬂnummmnemeUnmsm
o - tU) Noum!dentmmya]iwsdnnoten;oycmﬁwuomlnghsomﬂdcm

4 1/ db ot gain constitnticnal rights upon trausfer to GTMO as unlawfil combatants merely
T i hecanse the U.S. exerviges extensive domirion: and cantrol over GTMO.*® Morsover,

. +because the courts have rejected the concept of *de facto sovereipnty,” constitntional

il gl : Inghmapplyﬁoahensanhroneoverezgntfs.temwry {See discussion under )
R "‘JmsdmhnnofrﬁmlConrts' infra.)

{U) Although U.S. constitutional rights do not spply to aliens at GTMO, the U.S.
lawsdoapplytonntsoommittedﬂurcbymrtucofm'MO’sstamsasmﬂﬁnthe
and temritorial jurisdietion.

he) ?ousutntmn Defining U,5. Obltgatiom Under Infernational Law

B tU) inﬁ:hmmseofh!mgrasmnﬁthhaComAgmﬂTme and
om&mmdmmmmornmdmgmmmmbmmmummsnm
determiped that the Convention’s prohibitions-ageingt croel, inhuman or degrading

! itveatmentioripuaishmint spplicd only fo the extent thist such ceamduct was prohibited by

e, @z&gmh and Fouriesath Amendmentsito our Constimtion.! Consequantly,

i!annlym of these amendments is significant in determining the extent to which the United

;b 1 Staes is bound by the Convention. It;houldbac]m,hnmvm,thaxahmheldat

Ll ns !Gﬂmdunnthweaammﬁmﬂnghuimdm‘thes Amendment’s Due Process clanse

F S .

P “(m maeﬁnmonofmn:nsedmrx.wz-zssh« mmmmmtmmmmmm
, offcndm‘smmdympmiulmol. which severe pain or suffering (other than pain or xflexiog
oS ,aﬁsingmlyﬁommmhmtiﬂ,mm ental g Tawful sxnetions) whether physical or mzol, is
CHGEED L irtetionally teflicted on that tndividual Sor sach pumases as obtaining from that individusl or 2 thind
S ) pmmhmmmucnnﬁsmmmMMvMﬁrmmﬂmmﬁmlmaMpmmm
TORVERR! " comisitied ar is auspected of kaving commitied, inttmidating or coexving that individusd or a third person,
'j;_,;",‘ r o fint any réason based ow discrinvination of nny kind” Thia Is similay, but beoader, than the defitition in
iy L ﬁn'l‘hmkeﬁsm %ﬂeﬂnﬁmdﬂdmmﬂmﬁrwgnﬁemsmﬁ:Tmsmm
" i "
P e ""‘(U}Jtaﬁahv Untted Seates, (DD.C., 2002). : ’

- o %an. Mqﬁ'mﬂmZ!O&lm *1. The Scgate's advice znd consent is aubjeoct 1o the following
‘restrvatiaids. (1) Tatthe United States consitlars itself bormd by the obligation undey asticle 16 to prevent
‘etindl, iifidfiat, v Gepriding trentment o punishment, -only insafar a5 the tagm ‘emel, inbuman, o2
dcgndmgmmntnrpmsfnmmmﬂumd.mmlmdmhmmmma pnishmant
m:mdwmmmwmrmmmmmmufmmsm"
A\milablcat ﬂw UN documanty xite: hitpa//193.194. 138 190/kemil/menty3/treaty12_usp.hitm.
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ikt See, Jolmson v. Eivenberger, 339 U.S, 763 (1950) and Vertugo-
| 494 17,5, 259 (1950).

Elghthmneudmnnt
i N (U) ”Anaammanonofthch:stonrofﬁmAmmdmunmdthadwmonsoftbzs
i ,”-." ..![S@rme]Commmnngthepmmlpﬁonmnstmnlmdmumshmm

Ak L bolding i8 fisat, assuming a detaince could establish standing to challengs his treatment,
S thel bt uld not lie tnder the 8th Amendment. Accordingly, it does not appear
could succenafully pursue a claim regirding their pre-conviction treatment
Mﬁrﬂlaﬂigbtﬂmmdmeﬂ.

L Ik‘U) 'The standands of the Bighth Ataendment ate relovaut, however, due to the
JU.8] Reslsyitioin 6 fhis Tortute Conveation's definition of cruel, infwman, and degrading
; ifeatin i “crie] and fmwnal punishment” jurisprudence, thers are two lines of
bl analma (l)cmdmmsofoonﬁnummt,andm)mmvem As g gensral matter, the
e T excmawfomamﬂymappnuhﬁxeofﬂda!mnfphymcal force, often: in situations in
whichanmmmhasaﬂackedannthﬂ-nmmoramudwhmthemnd:uonmf

-mmqsphesbmcbﬂmgsnsudmmismﬂvesagremm Under the

 lexddeivelforce analysis, “a prisoner alleging excessive force st demonstrate that the

- rdefendant acted “maliciously and sadistically to causs harm.’” Porter v. Nissle, 534 U.S.
dveby 4 - 516, 528 (2002) (quoting Hudson v. MzMilign; 503 U.8,1, at 7). Excessive force requires
Flsde iy o othe unnecessary and wanton infliction of pain. Whitney v. Aibers, 475 U.S, 312, 319
.\-l(] ; |I| "(198®i
i 5 (U A condition of confinement is not “cruel and unngsl” unless if (1) is
L | “sufficlently serdous™ to implicate constitintional protection, id st 347, and (2) reflects
"D 'deliberate indifference” to the prisonsr's health or safety, Farmer v. Brennan 511 U.S,
LI 825.,834(1994)- The first element is objective, and jnquires whether the challenged
¢ . ieondition iz cruel and wnusual. The second, so-called “subjective™ element requires
iy ' :0f the actor’s Intent and inquires whether the challepged condition is

puninhnm Whison v, Seiter, 501 V.S, 264, 300 (1991) {“The source of the
is 1ot the predilections of this Coutt, but the Bighth Amendmen} itself,
ity croét and umnsmal punickment. 1€ths pais, bnflicted is not formally meted
Hishinent by tis statuts or sezitencing judge, gome menta! clement mustbe -
tothemﬂ:chng officer befire it can qualify,”).

The Snpmc Court hiag noted that “[njo static ‘test’ can exist by which
coutls zine whéther conditions of confingment are eme! and upugual, or the Eighth
Amisydrhent must draw its meaning from the evolving standards of decency that mark the

| . Drogress of 2 maturing society.” Rhodes, 452 UL.S. at 146 (citation omitted). Sez also

y  Estelle v. Gamble, 429 U.S, 97, 102 (1976) (stating that the Bighth Amendment exnbodies

i () Ingrakam v. Wright, 430 U.S, 651, 664 (1977). In Jngrakam, a case abatt torporal pumizhroent in a
* - publfa jmmior high school, tha uﬂwﬂﬁcdﬂhnﬂnﬂzlﬁﬁummdmmfubwhcmdmse.
poncloding that the conduat did not vielate the 14tk amendronnt, even though it invul-wedup fo 10 whacks
‘with 2 woodsa paddle,
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: :. ] "broad and idealistic comeepts of digm.m civilized standards, humanity, and decency™,
il ft lNeverﬂlatm. certain guidelines emergs from the Supreme Court's jurisprodence.

LI I
v (‘U) The Court hag estabiished that “anly thoss deprivations denying ‘the minimal
£ dvilmdﬂmsum of life's necessities’ snfficiently grave to form the basia of an Ejghth
P violation.” Filyon, 501 U.S. at 298, guoting Rhodes, 452 U.8, at 347. Itis
: nhﬁm o jbrspmonarwshwthahehmbwmbgwwdhaondmmmataremmly
i v el even ha asmchcond:ﬁousmmply"pmtoftbepmaltythat
i TR F theic o ffensés aiinst society.” Rkodes, AS2 US. at 347, See
ari :.'aﬁomhh:honaounotmandztewmfnrhblepmohs") Rather, 2
ol p sdnqL ‘i thal i€ has suffersd & “serious deprivation of basic buman needs,” id.
"af-347, snnhiu%uunﬁalfoud.muﬁaﬂmurmﬂaﬁon, Id. at 348, See also Wilson,
.591 11§, gt 304.(requiring “‘the deprivition of a single, identifiable human need such 3
T B wthY Bl exdebise™). “The Amendmentalss imposes [the duty on officials to)
"':.5".' Bvide highane conditions of confinement; prison officials nust ensuce that inmatag
ik 'mmeadbq:mﬁod,clothng,abzlm aud medical cure, and et take ressonahle
o to gusravtee the safety of the intates.™ Furmer, 511 U.S. at 832 (pitations
; , ifted). TheCourthnsahomulatedmalmuwtestmqmnmwhcﬁmmmmm
T wasexpnmw“asubﬁtannalﬂskorseﬂaushm” Id ut 837, See also DeSpain v.,
Ty §Uphoﬁ’264F3d965 971 (10th Cir. 2001) (“In order to sdtisfy the [objective]
requirement, the inmate muist show that he is ncarcerated under conditions pesing a
‘substantial risk of serious hars ™),

o (U) The various conditions of confinement are not to be assessed undet a totality
i of the viroumstences approach. Tu Fikson v. Seiter, 501 17,8, 294 (1991), the Supreme
3 | Dauitt cotpressly rejected fhe contention that “eash condition xpust be considered a8 part of
| the o\v ,wudiﬁouschaﬂmged" Id. ar 304 (internal quotation madks and citation
thocd), Instead the Covrt concluded that “Some conditions of confinement may
ahiiall b Highth.A : violation ‘in carnbitation’ when each would not do so
14, Bt Gty When'they hiave 2 mumially enforeing effect hat produces the deprivation
~drnio o 0f Risingle|idéntifisbls huiman need such a5 f0d, waimth, o exercise~for example, 2 low
S S cdlmpmamginwmbmedmmafaﬂmemlmebm&& Id at304. Asthe
e comﬁnﬂmexphmed, “Nothing 8o amorphous a3 ‘oversll conditions* can rise to the
- lsvelof m‘ialandnn\mnalpmshmm when no.specific deprivation of a single human
heed exidts.” Jd, at 305.

L {: () To demonstrate deliberate indlfference, a prisoner must demonsivate “hat the
- ﬁmcmlwas subjectively aware of that dsk”. Farma- v. Brenuan 511 TJ.8, 125 (1954). As
ﬂw Suprenie Court further explained:

‘We hold.. thatapnsonoﬁdalcannotbcﬁoundhabhlmdeﬂhamshﬂ:
Amentmext far denying any inmate hipane conditions of confinement unless the
official knows of and regarfs an excesgive risk to inmate healih or safety; the
official mnst hoth ba aware of facts fonz which the inference czn be drawn that a
subatsnhal risk of serious horm exists and he must alka draw the inference.

L
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LI VE amioutitfed] to [the] gratuitous infliction of ‘Wanton and
#1y” pain precedent cleatly prohibite.” J4, at 2515, Thus, the necessity
goVérnmes al aétion bears upon both the conditions of confinement analysis as

1 ris interests fior varlons deprivations. Sew .eig..Anderson v.
et Nodser, 438 P.2d 183, 193 (5th Cir. 1971) ("protect{ing] inmates from pelf-inflicted
e T injury, protect{ing] the general prison population and petsomnel fom violate acts on his
W5 1 ¢ - patt, prevent|ing] esoupe” are all egitimate penclogical intensats that wonld penmit the
it ', imposition of solitary confinement); MeMahon v, Beard, 533 F.2d 172, 175 (5th Cir.
feirts b 2 1978) (prevention if omate suicide is a Iepitimate interest), If the protection of oze
L i v 0 DErEODOreven prigon admi'nia&aﬂoncanbadmedtobuvﬂidgwmnmenmmmmip
Hiniiiis . gagh eases Srequently permiited deprivations, it follows a fortiori thet the interest of the

. Ruresfiilly afgied that thers can be no mors compelling govermment interest than thet
'whith m Pickented hisre; See Hope v. Peler, 122 8, Ct. 2508 (2002) ("The
... and wanton infliction of pafn ...constitrtes crus] and wmusual punishment forbidden by the
‘Eighth Amendment. We havs gaig that among ynnecessary and wanton inflictions of pain
1 .arcthosp that ave totally withiout penological justificstion.”)

1 . b Fifth Amendment and Fourteenth Amendment®

vl o - (UY “Itinnow the settled dootrine +.. that the Due Process Clanse embodics a
1 tern of rights based on mora) principles so deeply imbedded tn the traditions and :
feelings of our people as wbedmeqﬂmdmenm!wachﬂizedsoduyumdvedby
our whale history. Due Process s that which camports with the deepast notions of what
18 hir and right and just,"* Due process is violated if 2 practice or ruls "offends some
principle of justice 50 rooted in the traditions and conscience of our people as to be
rariked a; findsmental”. %

”»
[

L R T

i
N

Stending by itself, the phraze "due process” would semm to refer solaly and
cedire, to process in court, and therefiore to be so Jimited tha “due process

i '..,\?’Q-m:ﬂmlcsisw\’ehmehmmdittobn. But that is not the

“(m_?edfscmnu:hmmcmddm&ommdmheﬁxmduﬂzmnﬂmmﬂeﬂmmﬂxm
gnpomﬂmmmuﬁdmmmmm
° (Q) Solesbee v. Balkcom, 339 UJ.S. 916 (1950) (Yustics Framicfurter dingenting.

(U) Snydetv. Massackusons, 261 U8, 97, 105 (1934),
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'_ fIpond aﬁdlwh:e&regularuﬂnmws,undercertﬂncmmm:w,alsobe
fovthe tioMs, ascancwﬂmnéaumnma:unngthemmndmrcenmmofwar
&mmmmsmucd '

4 LI' | X iOﬁ'mses

? : t' [U) A number of UCMJ pmvlsionspotanmllyspplyta service members
- T 5 | invalved in the mtm'ngatwnmdsupmmn ofthnntamganonofdctﬂnees. Most
b ¥ : hgniﬁhntmthefollawing:

i Ornelly, Oppression or Maltreatment, Art 93
i
i melmnmtsoftheoﬁmsamthattheanegcdwmmwsubjntmthc
amlm-a&s fhe accuged and that the acensed was crvel townrd, oppressed, or maltreated the
v Thecmlgy etc, need not he phygical: Subject ta the orders of, inclndes perious,
;-'.mmmmbymcmmofmcdmtyammuimdwobuy
i3 LN LAV ‘68 ¢ accnsed, even if not in the direct chain of comamand of the
AR ol 1“&1151"5 “oppreysed”, and “malireated” refer to imwarranted, harmfil, abusive,
EEE R mughdroﬂiaxmusuﬂablehumthat,mdaraumammmnm remlts in physical
C L SE e punmsuﬁ'mgmdmunwamted,ummhﬁadandmacmfotmy
) '“ - It 1 measured by su objactiva standard. MCM 1V-25; MIB, Section 3

: h, Reckless Endangerment, Art 134

[ptSERn

el (U) The eleraents of the offnse are fhat the accused engaged in wronghil
dllidbbi b - | copduct thet was reckless or wantop and fhat the conduct was likely to prodnce death or
| . | grievous bedily bar. “[L}ikely to produse™ means the natural or probable cossequentes
. . iof particular conduct. “{Glrisvous bodily ham™ includey injuries comparable to
- ﬁ*wtur::d ot diglocated bones, serions damage!umbmal organs. MCM IV-119; MIB,
; -'LSectmn 3-100A-1

: iommﬂwduﬂmdwmhmwaroﬂcrwdmwﬂhmhwﬂﬂ
and violence. An act of force or violenceds ynlawiul if done without legsi
in or excuse and without the consent:of the victim. The use of threatning

: cnun med’byummacingmtorgestmmycommanassm& MCMIV-
- / 81 mﬁs»ﬁons-su
-'5!; M €

1 fE- l 1A
! mﬂh 2. = Al‘dﬁlﬂZUCMI Rules for Courts-Munytia], Rule 202, xnd Discnssion. :
it m (U} The following dre extracted frum the Departent off fhe Anmy Parmphiet 273, Military Judges’
£unhhwk (MIB), wiiich sumnsagizes the requirementy ufﬁxeMmal For Courfs-Martial (MCM) 2od sase
lawspphcablewmdsbymmﬂn
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' { j m mg}gwmmmdbyabmpy—massaunmsulunginacumlmﬂicnon
L ¢fbc yhm;sabatmry Boduyhmmmmmyphymcﬂm;wymoroﬂ'enmve
s mwzky howcver shght. MCM IV-83; MIR, Section 3-54-1A

I axsanit (wse of a daugeroas weapon, medns or forve) —In

g of tn, ageilt! this offénse requims that the means or forcs

i A5 usedinammnerlimytopmdnca death ot grievons bodily

g Ceiinitte ,.é@lﬁu&mﬂuﬁe,wﬂdbecmeamcmﬁkelytoinﬂm
liiin der "'?""”ﬁ.vmmeﬁmwhxchtm actually vsed. MCM IV-84;

hereg mmmmwhchaumomyandmtextpemxtmuching
iy iatide ginoess; . tritning NEO, efc. — thet would not be lawful under

Yother circiinstances. Aoen&alismwouldbehowduﬂythehmtsofauthontywm
1-:i| defited and whether under the circumstances thumdividual exceeded the scope of that -

:I:l i p l, !:lthmty'.
e j'?,_‘:id': ' Involuntary Manslaughter, Art 119 °

(U) The elements of this offense are that acts o omissions constituting culpable
: nﬁgﬁsme yesulted in an uplawfil killing. Colpable negliganes conternplates a level of
hced]aﬂﬁess in circumstamces in which, when viewed i the light of human experience,
g mighi firéseeably result in death. MCM IV-64. Failure 10 assiduously follow protocols
iplovididgifor the health and safety of detalness during intermgations of detainses could
. l}| mhd’ﬁm. pulmh culpeble negligence. MIB, Section 3-44-2.

ey | d Murder, At 118
-Gy by slevh dmd&ofﬂ:n;:&memthatth&pmanmdud.hmdwth
Hed .‘;'.m‘mawmmactcfmwmmmmwmm .
«' jusﬂﬁcktwn,andatthntﬁmnhemusedhadthemtmttomﬂintw

?mﬂm person. MCM 1V-118, MIB, Section 3-43-2.

ence af Orders, Art 92

5

41?’ | This offense is conmmitted when the sccused, having a duty to do so, feils 0
orders ar regulations. MCM IV-23; MIB, Section 3-16, The duty to obey

”glaymmdtotteahm and statutes as well as regnlations, The Convention against

orture and the general case Jaw regarding crue! and mmsna! punishinent may be relevant

here as it i3 for Axticle 93. See gensrally, Wilson v. Setter, 501 U. S, 294 (1991).

" %%  Dexeliction of Duty, Axt92
PR ¢ B T 5 :
;"'v!-'""ff,;':f;':, o (ﬂD'Ademucnonoccmwhenmindivi&uallmewuuhaﬂdhaw)manof

cribed duties and either willinlly oy through naglact wag derelict in the
, Qf thoge duties. MCM IV-24; MIB, Section 3-16-4. Customs of ths service
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T RE nswe!lasmaﬁmmdt'eatmﬁathawbecomethewwmelmdmaycxmwdunus for
I i:urposesofthxs article.

I  Maiming, Art 124

b " (U) The elemesits ofﬁsoﬂmsammmnmmdmﬂaﬂymﬂ:uedan

i dnjliy o A person, and whether intended ox not, that the injury scriousty disfigured the

i B “'nq'sbddy,déetmwdurdixahhdmnmnormnher o sexiously diminished the
sekbonptipfysical vigor. MCME IV-77; MIB, Section 3-5(-1.

gl _.:':"']"}n.udeﬁﬂmUCMJ(;R.C.MMG) :

U 5Innrdumrmusgoffomewhelawfnl.ttmmeithurbejusuﬁedunderﬁe ‘
oranwceptedaﬂimaﬁvcdnfcnseupmmttomuaemeuﬂxMa

act. No case law was romdthntdnﬁnes at what point force or violence ;

i :'- (U)Applymganeqptedrulﬂfor!helaWDfamedconﬂchtﬁemufﬂ:memanly
fifiok A Auﬂiu:ﬂzddwhmﬂmre:samiﬁtarypurpasnmdmmrceuuedxsmmnwrthm
! ' nesessary to achieve the objective, The existence of war does not in and of itself justify
: all forms. of asgauilt, For instance, in United States v. Calley, 22 TU.8.C.M.A. 534, 48
CM.R.19(1973J the conrt recognized that “while 1tislawfultohllanenemyintbzhm
isehic < b mdmeofm,mﬁnsmhmenmyaﬂahehaslmddmhsw . is nourder,”
Zw ) Furthes, thefaot!hattheIawofwarhasbncnviulmdpummtmanorﬁarofampmor
.' g‘-ﬂi‘:i'i‘-{t?. . a auﬂioﬂtmwhcthermmmyorawl, daes not deprive the act in question of its character of
wilibn s . Iawarui’lhe,nordosnconmnm a definse in the trial of an accused individusl, unless
“HEELE Y feidld sholt know and conld not reascisbly bave been expectod to know that the act
by el 4 ditfirad Wi milawiil. En sll cases where the order is held not to constituts & defense to
CEUCT "'pfwmme.!hefactthaummdmdnalwasmgpmamttuordmmy

rsidared ini rtfigation of puxishiment, The thrust of these holdings is that even in
ax; lirhits to the wse and extent of force appily. .
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T i
iisfige Wbmﬁe accused must have had a reasonzble [Y
ot grevons Bodilyhimn was about to be inflicted on himseif, i
fasts and circumstances, an ordinary prodent aduk 5
ation would have believed that there ware grounds to fear i
] FRIHLaT Strjotix bodil Bartn(anobjechntm)mdthepezsonmnsthm :
i ‘.\ Brally believis 'thE amedr affomcusedwasmqumdtbpmtectngmmtdmthor .
e uﬁﬁiﬂyhmfam!ﬁecﬁvemt) Grievous bodily hamn means gedaus bodily 5
tH 1 i iiity. Tl does not mean minor igjuries such as 2 black eye or & bloody nose, but does L,
, ” mﬂmdmdixlmmdbomdmm,Mmmbmofﬂmbody, serions darmege il
organs, ar other sexious bodily injuries, MIB, Section 5-2. (See also the b
A1 'l | dtachesion of “Sel-Defimse™ mmder the discussion of Federal law, Supra.) L
. o }m Defense of Another i ig
! . Lo : 19:10]
: . (L) For this defense, the accused rovst-have hed a reasonable helief that harm éi
 about to be inflicted and that the accused actually belioved that force was necessary i
) protet that petsen. The scensed must actually believe that the amonnt of force used i
23 Deckaa: mpmtectaamnstthedegmofhnrmtbrmenad. MJIB, Section 5-3-1. !
1 |- . |(l
i
} If ignorance or mistake of 8 fact concems an element of an offense involving o
nfert, the ignarance or mistake need only exist in the mind of fae accused, Le., i

j ofan:venzwmastheammedbehwed,ﬂzmwouldbemofﬁms&
+ Folr crimizs not involving specific intert, the i ignorance or mistake must be both henest
 (adtwal) end reasonabls, The majority of the erimes disepssed abave do not Tequire
#peclﬂcmﬁunt. For instance, in the case of violations of general arders, knowledge i 3
TRkl ek ‘Mot of the “mistakes” would likely be mistakes of Liw in that the ascused |, il
PN A ,';‘wuuldnotbehavaﬂwtthemnductwasunla.wﬂm While mistakes of law are generally C
allin s Jpots unawarensss of  law may be a defanse t show the sbsence of & criminal
'!:.?hﬁ?ri?dwmmm&gemmmmwm establish the offense. MIB,

' . o {T.p Ins adsfenseto any offense except killing an irmocent person, that the f'
A acnuned' pmdpaﬂonmthaaﬂ'mwas cauged by 2 reasonable apprehension that the Wy
. accused upfnoﬂmrinmcantpmmwould be lmmadmtelylnned or wonld immediately i
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i bodﬂ?:mwyifthnmsedd:dmtcommtthcact This spprebension

af eakansbly cdiitiane throughout the commission of the act. If the aocuged has any .
Wi opportunity to avaid comtritting the ast without subjecting the acensed or

rmocant mmﬂxehmmwmud.thmde&meahxﬂmtapply RCM.

] i gﬁ?&i‘m Section 5-5,

inmeoﬁ'msewaﬂcausedhyamumblnppmhmsiunthatthamedornnnther

f mmmtpamnmﬂdhemﬁ:nﬁyhﬂedmmuldm&mhalysuﬂbrmousbnﬂﬂy
o if the acoused did not commit the set. The apprehension must reasonahly continue
ttthecomthission ofithe aot: If the sccnsed has any resscnsble oppartunity to
3id qominitting the adt without subjecting the accused or another innotent person 1o the
nech :.'.ed.ﬂ:iédefenseﬂmumtapply The Conrt of Appeals stated in United

hiing 23 CM.R. 7:(1957), that the defense of duress is available 10 2n

ichaied wirily: 'm issibn of the:crime charged resulted fom reasonable fear of
& ;lgw 1] ff'_ﬂ&&mmmwbadﬂyhmwhmselfoﬂm family, 'I‘heﬂskoflmurymust
' Hiin ihpgupiidut the crimiiial venture,

..qhedimutn Orders (MJIB, Sections 5-8-1 2nd 5-8-2)

"l‘heviabxhtyofobedxememmdmns a defense turns on the directives and
service mmember’s Chain of Comand, For exsrople, when the intemrogator
i lﬁ dugutm of the cogunand employs the nge of physieal force as an inlmugauon
ethod), Ite/she world certainly rafse the defotise of obudience to orders. The question
i bebmnwomofdegree. Wbﬂethzsmybeammzﬁxldd"mmmpleassmltsor
L ' banmes, it would mlikely he as successful to more serons charges snch a3 maiming,
- 1@&2 mnd maiming. Within the middle of the spectrum lay those offenses Sor
o ¢ sffectivencss of this defenge becomes Iess clear, Those offenses would include
ok nnnduct! unbmmmg an officer, reckless endangesmient, truelty, and negligent homicide,

{f tr,bObed:mmordmptowdesambiedafmseonlymmmmm
: v apted under orders, and did not know (nof wonld & persan of ordinary senss have'
awn)i 4 'ngtdmwemmﬂawﬂ:! Thus, the viability of this defense is keyed to the

At e Iaggmmv:eandphyumlthzmhmueauthmad(ordmd)
i fhéttni '.'dnlﬂcelyﬂzemamhlebcﬁaﬁhatthcmdmtoemplaymbh

i (Flb ha;dn&tanyuaeoffmcatobezam&l,ztmustexthm'(')bajumﬁedunda
e titualstancos or (i) an accepted affrmative dofinse is preseat to exouse the-

1 awitl conduct. No case law was found that defines at what point foree or
. l'.’ml::m:el:em:nmas;ex’cl:m'!swﬂzl or unlgwiil doring war, Fach case is by its nature,
| |dependentiupon the factual circumstances surommding the incident. :
to ;
i (L Applying acceprted rules for the law of anned confliet, the use of force is anly
auﬂmn..ed when thers is & military purpose and the force tsed is no greater than :

S e
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1 ; (U) To estahlish 2 duress defense j¢ winst be shown that a accused's participation
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hmnnrbach:m the objectwe The existence of war does not in and of itself justify 3

,all foTnis ofassmﬂt. For ingtance, in USv, Calley, the court recognizad that “while it is ,

A gl im enetny "in:the heat s0d exercise of war,.to kill such an ¢nemy after be

- Y i el hxsahnx . i thnrder’® Further, the fact that the law of war has been
idllased " it Horderdﬁfaum#murwhmmr whether military or civil, does not
Y whmofiscbarﬁctwofavmcume,mrdoasitconsﬁtEEadefense_ .
~ s utiless: hidid not krow and could not reasonsbly Cr

Bkt ctiplnc thd fin Ht cdered was mlawiul. o all cases where the
IS RERBOI B0 it i 2 fo din aflegation of war erime, thefuct that the

dugliwi a:ﬁxﬁpmduantltnnrdhsmybe considerad it mitigation of punishment.”

g ,,';-"fthnsel}:bldmadsthatwenmwm!xmxtstctheuseandm:tmtofﬂ:me R

.
PP S ra-y
L LEn AT

e L)) Anothcrcommnnlxwamnnaﬁvedefensemoneofmty This defense is
il ;g:::mn&edbyanmburofamm and is appliceble when: 1) the ham must be committed
4l 1 jiubdee the presstoe of physical or natural forcs; rather than buman force; 2) the harm
TN scughnohemxdedmgreatm-than(nratlenktequalto)thathmmghﬂobemmbd
14 ; by the law defiming the offense charged; 3) the actor reasonsbly believes at ths momeant
. ?.'thath!smtisnmsaryand1sdesignadtoamzdthagmaxerhm4)themmbc
mmnmtthdtmbmmabommmmcn,mdﬁﬂ:ahmm&mmba
--nummmmq leaving no alternative by which to xvondfhegmterharm.

1) Iwever, mihhry conrts have treated the necessity defense with disfevor,
« "fmha reﬁ.wad {0 accept necessity as a permissible defense (the MCM
pabidtelial an atfitmative defense under RCM 916). *The problem with the

ik ',idz 11m a Welghing;of evil inflicted against evil svoided end

Hiffinilte Tegidlate.” Thetourts also have beeg reluctant to embracs the : il

8! ’j'fur that privatc mora] codes will be substitmted for legislative .
n, teg in a necessity exception that swallows the rale of law." United =

ik ?zaﬁ% '326 (CMA. 1992), :

mmufmmcmaismmoMCMmogdmthﬂmamwdmay
gal act.in ordes 1o avoid the serious injury or death nfthe accused or en. ;i
on. Hcrwwxr military law timits this defense only when thers is an i,
conhnuinghamths:requim:mmadmeacmntoprwmt Onoe the e

. is gong, the defense will no longer apply. Ostensibly, the use of force to '!‘

T mﬁmmﬁommmhwfa!combatmabmtmmedjmmdmeﬂmg A

., croumstances, will 1ot meet the elements established by the MCM end case law. ‘(But : ':'I-
; see thenecessﬂy defmsa in the discussion of Federal law, supra,) |
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1| IV, Considerations Affecting Policy

SR
i JA. - ' Historical Role af U.S. Armed Forees
Jihs ‘:",':\:'..!. ' 1 e

{Background

ptinciples of iriterrogation doctrine, procedmres, and technigues
Intelligence interogations fom June 1945 throngh May 1987 were
Rl Wiilel QEND:-30-15, Eximtiriation of Persouned and Dacumtents. FM
i Fanny direlreé pirtititria 16 THi basie priheiples of imeliigence
s dnarrdgationi sid.epbiished the rocedures and techrdques applicable to Army
S Mwden L S S B R A IRt P T 1, . 0
Dtelligenie yadarro mofnm-U.S;pmma. The other Services report thet they too
pjy the provisions of this Fiejd Matil.

inetnational law and the Uniform Code of Military Justice (“"UCMJ™). The fundamental
: principlé underlying Army doctring concerning intelligence interrogations between 1945
| | {ud the fsoumes of cutrent doctrine in 1987 (FM 34-52), is that the commander may
TE tlize all gvailable resources and lawfit) means iz the accotnplishment of his mission md
. 4 1 ok the protection aud security of his unit, Howaver, a strong oaveat to this principle
% i Boted, “treaty commitments and policy of the United States, futematiozal agreements,
VR A -f..*ihtﬁniaﬁma!lxmaudﬁaUCLﬂreqﬁethnconMOfmﬂitmymconformwiﬂlfhﬂlm
AEED W ¥ 8fwan” PM 30-15 also recopnized that Army intelligence interrogations mns confom
B TE 2o this “specific prohibitions, timitations, and restrictions established by the Geneva
' iCanyentions of 12, Angust 1949 for the handling and treatoent of parsonnal eaptired or
e hmilithy fafels” (citing FM 27-10, The Law of Layd Warfare),

BE AN

| FM 30-15 also stated that “violations of the custmary and treaty Isw

10 the conduet of war nommally constitate 8 concarrent violation of the

ade-af Military Justice and will be prossouted under that code,” The mammal

L mmoimel that it was “the direct responsibility of the Commumder to insure

5i) EHAL: bfwm‘mrespectad:'nﬂmconductoﬁwarfnmbyﬂomm in his command.”

ihi vty dris, the intelligence inteeragation techuiques outlined iv FM 30.15 were based upon
o ﬂﬂ sanktioned under internations] law end domestic .9, Taw and as constrained

H :..' ’;’1” |.. 'thqwcm.!

1" L () Hisorically, e intelligenice taff officer (G2/52) was the primary Ay staf?
3 reeponsible for all intelligence finctions within the command stroerre. This -

o 21dother captured or detained persons. In condueting interogations; the intelligence
Mok, officer wag responsible for insuring that theas activitics were exconted in accordance
qﬂﬂ.md domestic U.S. law, Unitad States Governmment policy, and the
gulations and field mamals reparding the treaiment and kandling of EPWs,
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Sttt cptuimsd awidtained persons. T the maintenmoe of

D thieite _:‘fii,t"gébﬂ"oiﬁcérmmqnimdtnprnvideglﬁdancc
O] «» : ‘.‘.- .mif. n il‘m ) I mmul I m@l I‘.
auals degarding intelligence interrogation, eud insure that
hitional'aud domestic U.S, law and the applicable

Uy FM 30-15 stated that mielligence interrogations gre an art involving the
pstioning snd examination of 2 sotiroe in order to obtain the maximum amount of
bl ispfomation, Interrogations ars of many types, such as the interview, & debriefing,
G4l . pnd an eficitation. However, the FM made clear that the principles of shjective,

f i initiative, accoracy, prohibitions against the use of foree, and security apply to all types

{t ) pfi ; pgations. The marmal indicated that the goal is to eollect qshle and reliable
- | I information, in a lawfh] marmer, promiptly, while meeting the intellipence requirements

i ¢ pf the command.

il ',‘fl‘ﬁih | (U): FM 30-13 empliasized 2 protubition on the use of force during interrogations.
gy, Thi pﬁ:ﬂaum‘mduded the sctual nge of fores, mental wrhure, threats, and exposure to
intumane treatment of ary kind. Interrogation doctrine, procsdutes, aod techniques
i o rieh the s l ‘_‘ ;:m_| .. Iﬂl’ﬁhﬁﬁﬂd < upon F!ﬂubiﬂm inmn‘ ional and domestic
M ENEIONTS m‘a&dtﬁifexpenmce revealed that the use of forve wes unnecessary
s cooperation:snd was d poor intemogation technique, given that its use produced
téfiable informaticn, damaged future interrogations, aud induced those being
puted to offer information viewe as expacied in order to prevent the use of force.
i EM 30:15 stited that the prohibition on the use of force, mental or physleal,

i

iwonfused with the uss of psycholopical tools and decsption techniques
induse a sotree into providing inteDigence information.

s il ’;l' | hJ) The Ceater for Military History hés been requested to conduct a search of

it 4 |

Il
£kl gbvérnnent datebases, to include the Investigative Reconds Repository, for

e
i

A 'dhcum;:manczmemmg :ﬁi historiisgls patﬁ;igagion of the US. Armed Forces in
it | |temwogations aud any srchival materialz related to interrogation techniques, " As of the
i 'l:itmg of thiz analysis, no reply has beeq received.

;i (&) InMay 1987, the basic principles of current doctrine, procedures, and
ques epplicable to Army inteliigmce interrogations were prormuigated in Field
M) 34-52, Intelligence Inferrogation. FM 34-52 provides general guidance for
it gtafF bliicers, and jother personnel. in the nse of interrogation elements in
: v Ay, hg@ﬁgﬂ&skg]sabﬂimmﬁmmforhﬂnﬂingmmuof
N T ‘Intesthagtion 8, the exploitation and processing of documents, and the reporting of
W4 g o inteligeycs pained through itterrogation, Finally, M 34-52 covers directing and

.- Sebetyising interrogation operations, conflict scenarios, and their fapact on inferrogation
P | tol include peacctime intermgation operations,
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- Atmy intertogation docirifie today, and sincs 1945, piaces particular
milaxis.ai the humiane handling of cajtured personnel. Tnterragators receive specific
i kehiotled by Ammy Judge Advocates on the requizements of itemational and domestic
L8 1aw, 1 fnclude comstraints etohlished by the Uniform Code.of Military Justice (6.

saT F@elty and maltreatment, end commmunicating a threst).

e ) ¥M 34-52 adopted the principles and framework for condncting imtelligence
3 ki chiing pa stited in FM 30-13. F3 34-52 wzintained the establghed Ammy
J6 1 dieitine|thiat Trelligence i:;.ﬁa;!ﬂgﬂ:'minvotvedtheartnfqucsﬁoning and examining &
A [&é i it 6P{tinth¢ maichmpe smount. of nseable information. FM 34-52 also
- itialyisn imiy-duating thit tha prirciples of objective, initiative, accuracy, prohibition
St i ety oty o ol ypus of memogtions, T goslof .
e i ey ?aneﬁineisthesme.tha sollection of uzable and
2 [ e e ‘_ <inid in a jawfil manner, while mesting the intelligence
P b '.%égiﬁrh’:':imﬁ'abf‘ﬂie command.
o ngMM@I{Mﬁm cutricuum at U.§. Ammy Tntelligence Center, Fort
it boiitime to einphasize 2 prokibition.om the vee of force, As gtated in its

e, FM 34-52 Jdefines the nse of foroe to inslude actual force, mentsl tortme,
ats, dnd expogure to inhumane treatment of any kind. The yndeslying basis for this
ik 4. & firbhibith ‘ isthepmmﬁpﬁwswhminedinintmﬁonﬂmddomwﬁcus. law, Current
b Ay et smterrogation docirine contines to view the use of forcs 85
il | pmcessary to gain the cooperation of cuptured persazael. Army interrogation experts
of force ag an infarior technigue that yields infaxmation of questicnable

| fuality. The primery Concems, in 2ddition to the effect on information quality, are the
| Bdverse effect on future interrogations and the behavioral change op those being
g particular information to gvold the use of force). However, the
prohibition on the use of force dued not proscribe Jegitimate

tonls and deception techmiques. -

0 :taﬁm' éi' '
péions and weskuesses fo gain willing cooperation. Approved tecimigues
‘Hiclude: Direit, Incéntive; Emotional (Love & Hate); Increased Fear Up (Harsh & Mild);
3 il fesidaae Flis 136%; Piide aud Ego {Up & Dovwn); Fusility Techniques We Know AlL
- . vuyhisstablishl Your deaticy; Repetifion; File and Dassies; and Mutt end Jeff (Friend & Foe).
ik, ) These tochniques a2 Ginerinsed at grester lengthdn Section V, inffa.
& f'?.l Phekidential and Secretary of Defense Directives

.

R ' () The President’s Military Order that addresses the detsntion, freatment, and trial
| ; of cextamn por-citizens in the war against teczorism,”! provides, inter alia, that auy
it b -7 () Mikary Ordor - Detentice, Treatmant 40 Trial of Certain Non-Cisizens in the War Against

ks g ,:I"::Tnﬂm. President of the United States, November 13, 200%.
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